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STEAMSHIP CONFERENCE STUDY 


WEDNESDAY, FEBRUARY 25, 1959 


House OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 


The subcommittee met at 10 a.m., pursuant to notice, in room 219, 
Old House Office Building, Hon. Herbert C. Bonner (chairman) 
presiding. 

Present: Representatives Bonner, Garmatz, Zelenko, Anfuso, 
Downing, Casey, Johnson, Tollefson, Ray, Maillard, and Glenn. 

Present also: Representatives Miller, Oliver, and Flynn. 

Staff members present: Bernard J. Zincke, counsel; Robert H. 
Cowen, counsel, and William B. Winfield, clerk. 

The CHAIRMAN. The committee will come to order. 

The hearing today is the beginning of our study of the steamship 
conference system and its impact on the American merchant marine 
and its varied effect on the import and export policies of the Ameri- 
can people. 

You will, no doubt, recall that doubts were cast on the legality of 
the dual rate system in general by the decision of the Supreme Court 
on May 19, 1958, disapproving a dual rate system proposed by a par- 
ticular conference. This committee held hearings on H.R. 12751, 
which subsequently became Public Law 85-626, and is best described 
as being interim legislation to provide a reasonable time for thorough 
study of the entire operation of the steamship conferences and their 
practices. 

This study which we will now undertake is the first exhaustive 
study of this subject that has been made in 44 years. We are aware 
that this subject is too broad and too complex to allow for any hasty 
action. 

The committee staff spent most of the recess interviewing confer- 
ence officials, steamship operators, freight forwarders, importers, and 
exporters, in an effort to gather a cross-section of opinion from people 
who had a direct and pecuniary interest in this problem. You will 
find a report of these interviews before you. 

It is my hope that these hearings will clarify some of the now 
existing facets of this most complex problem. It is my personal 
belief that this will prove to be one of the most challenging tasks 
yet to be before us and the full committee. 

It is absolutely necessary that this committee and the Congress find 
some solution for the problem. 

I want the record to show that, although this matter is being con- 
sidered by a subcommittee, it will be most pleasing to the chairman 
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of the full committee if all members of the committee who can find it 
possible, will attend these hearings. 

The first witness this morning will be the distinguished chairman 
of the Maritime Board, Mr. Clarence Morse. 

You may proceed, Mr. Morse. 


STATEMENTS OF HON. CLARENCE G. MORSE, CHAIRMAN, FED- 
ERAL MARITIME BOARD AND MARITIME ADMINISTRATOR, AND 
EDWARD APTAKER, CHIEF, REGULATION BRANCH, OFFICE OF 
THE GENERAL COUNSEL, MARITIME ADMINISTRATION 


Mr. Morse. Good morning, gentlemen. I have a prepared state- 
ment which I believe has been distributed. I will read it if you deem 
it appropriate. 

Mr. Chairman, I am glad to have this opportunity to appear before 
this committee on the subject of ocean rate regulation and practices. 
The Federal Maritime Board is the body which is charged with the 
administration of those provisions of our shipping laws which have to 
do with the regulation of ocean freight rates and practices in the 
foreign trade of the United States, in the trade with our 49th State, 
the State of Alaska, and in the trades with our Territories and pos- 
sessions. I would like to explain to the committee as briefly as possi- 
ble what the present laws provide and what we are doing to administer 
these laws. 

As a beginning, I would like to point out that the shipping laws give 
to the Federal Maritime Board varying degrees of regulatory control 
over the following: 

1. Common carriers by water in the foreign trade; 

2. Common carriers by water in the domestic offshore trades (i.¢., 
trades between the United States and its Territories and possessions 
and between Alaska and ports in the other States) ; 

3. Terminal operators; and 

4. Freight forwarder. 

The regulation of each of the above classes presents different prob- 
lems and the law and its application to each group is not the same. 

I wish to interpolate by saying that, while I have identified termi- 
nal operators and freight forwarders, that does not necessarily mean 
that I exclude other activities as being within the phrase “other per- 
sons” in the 1916 act, but our activities so far have been directed pri- 
marily toward terminal operators and freight forwarders within the 
“other persons” phrase of the section. 


TERMINAL OPERATORS AND FREIGHT FORWARDERS 


Forwarders and terminals are subjected to limited regulation under 
the Shipping Act of 1916, as amended. By section 16 they are for- 
bidden to give any undue or unreasonable preference or advantage to 
one person or locality over another and they may not engage in mis- 
billing practices. By section 17 they are required to establish just 
and reasonable practices in connection with the receiving, handling, 
storing, or delivery of property. 

Section 20 makes it unlawful for them to make an unauthorized dis- 
closure of information as to a shipment entrusted to their care which 
may be used to the detriment of the shipper, consignee, or carrier. 
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Under section 15 they are permitted to enter into agreements with 
each other and with common carriers by water. 

Under section 21 they may be required to file reports and records 
pertaining to the conduct of their business. They are also subject to 
the complaint and investigation processes of the Shipping Act. 

Continuing regulation ‘under these statutes is maintained over ter- 
minals which file their tariffs with the Board, and over freight for- 
warders who are required to register with the Board. 


COMMON CARRIERS BY WATER IN THE DOMESTIC OFFSHORE TRADES 


Offshore domestic trades, that is, trades between the United States, 
its territories, and possessions, and between continental United States 
and the State of Alaska, are regulated largely pursuant to the Inter- 
coastal Shipping Act, 1933, as amended. 

Common carriers by water in the domestic offshore trades are re- 
quired to file their rates in advance, and may make changes only upon 
30 days’ advance notice unless, for good cause shown, the Board grants 
special permission to make them effective on less than 30 days’ notice. 

The Board may suspend and investigate any rate before it becomes 
effective, to determine its lawfulness. The Board also has control 
over the reasonableness of these rates and may prescribe just and 
reasonable maximum and minimum rates if circumstances so require. 

Offshore domestic water carriers are also subject to regulatory pro- 
visions of the Shipping Act, 1916, which will be discussed in connec- 
tion with common carriers by water in the foreign trade. 


COMMON CARRIERS BY WATER IN THE FOREIGN TRADE 


The regulation of water carriers in the foreign trade of the United 
States is substantially different from the regulation of carriers in our 
domestic trades. The Board has been given no direct control over the 
reasonableness of rates in the foreign trade. It may not prescribe 
either maximum or minimum rates in these trades; in fact, it has little 
to say as to the measure of the rates of common carriers by water serv- 
ing our foreign trade. There is no requirement for the advance filing 
of freight rates in the foreign trade, nor any authority to suspend 
these rates. However, by its General Order 83, the Board requires 
common carriers by w ater in the foreign trade to file their export rates 
within a period of 30 days after they have become effective and it 
requires a similar filing of all rates established by common carriers 
by water pursuant to any agreement subject to the Board’s jurisdic- 
tion. 

Ocean tramps in the foreign trade are specifically exempted from 

regulation by section 1 of the i Act, 1916, even though they 

may compete with common carriers. However, the term “ocean 
tramp” is not defined by the nk thereby creating some doubt as to 
just what carriers fall within this category. 

Except in time of war any ship, U.S.-flag or foreign flag, may load 
cargo at a U.S. port for a foreign port and any ship) may bring cargo 
from a foreign country into our ports. No cer tificates of convenience 
and necessity is issued by the United States to apply to any call at 
our ports when the ship is engaged in the foreign trade nor is any 
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form of permit required. A carrier may call at our pore to engage 
in our foreign trade as often or as infrequently as it chooses. : 

There are approximately 400 common carriers by water engaged in 
the foreign trade of the United States, of which about 34 are U.S. 
steamship lines, and about 31 are U.S. van lines holding themselves 
out as common carriers by water for the transportation of household 
goods and personal effects. The rest are foreign-flag carriers of vari- 
ous nationalities with headquarters abroad. Both the U.S. flag and 
the foreign-flag carriers are subject to the same regulations. However, 
this regulation recognizes that the foreign trade of our country is 
also the foreign trade of another country and that neither our country 
nor the foreign country of origin or destination has complete control. 

Because of the international character of the trade, the U.S. law 
encourages self-regulation with Government supervision to prevent 
abuses. This is accomplished to a large extent through the organi- 
zation of steamship conferences, a practice which is worldwide. 
There are steamship conferences established on virtually every impor- 
tant trade route in the world. However, a conference which covers a 
trade to or from the United States is required to have its agreement ap- 
proved by the Federal Maritime Board and is permitted to exist only 
as long as it does not operate in a manner which is unjustly discrimina- 
tory or unfair as between carriers, shippers, or receivers of cargo, or 
ports, or is detrimental to the commerce of the United States, or other- 
wise in violation of the Shipping Act. This is set forth in section 15 
of the Shipping Act, 1916. 

These conferences, when properly functioning, promote stability of 
rates, regularity of services, and uniformity of treatment to all ship- 
pers by all or most of the lines in the trade, factors which are deemed of 
great importance by most merchants engaged in our foreign trade. 
There are 125 steamship conferences covering the various freight 
trades of the United States. The minutes and records of their meet- 
ings, and their rates and practices, are filed with the Board and are 
examined so far as staff limitations permit to ascertain whether ac- 
tions taken are within the authority of their approved agreements and 
are not contrary to provisions of law or decisions of the Board or 
the courts. When examination indicates questionable practices, an 
effort is made to effect a voluntary correction. Only where necessary 
is the matter adjudicated by a formal proceeding before the Board. 

Unless ocean freight rates are relatively stable and compensatory, 
the American-flag line with its high operating costs would be at a 
severe disadvantage. 

In drawing up section 15 of the Shipping Act, 1916, the congres- 
sional committee which drafted the act observed : 

The entire history of steamship agreements shows that in ocean commerce 
there is no happy medium betwecn war and peace when several lines engage in 
the same trade. 

A conference agreement may be said to represent a truce between 
contending lines. Without these conferences, endless rate wars would 
follow. The same congressional committee pointed out that these con- 
ference agreements are a protection to both shipper and shipowner, 
saying: 

Yo the shipper they insure desired stability of rates and the elimination of 
secret arrangements with competitors. To the shipowner they tend to secure 
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a dependable return on the investment, thus enabling the lines to provide new 
facilities for the development of the trade. 

The conference system would seem to be important to the mainte- 
nance of a privately owned and operated merchant marine under the 
US. flag 

A number of conferences use a dual-rate system as a means of pro- 
tection against cut-rate competition by outside lines and tramps. This 
is such an important and complex matter that with the committee’s 
leave, I would like to discuss the dual-rate system more specifically 
at a subsequent point. 

In addition to the 125 conference agreements, there are approxi- 
mately 400 supporting or related agreements covering trans- 
shipments of cargo, joint services and s sailing schedules and the pooling 
of revenues, all of which receive similar scrutiny and attention. 

Before recommending Board action on new agreements, including 
modifications of approv red agreements, filed under section 15 ), the regu- 
latory staff endeavors w here necessary to work out with the parties, 
through correspondence or informal discussion, changes therein which 
are considered essential in order that the agreements may be true and 
complete and be in consonance with the provisions of the applicable 
statutes, Board and court decisions, and administrative requirements. 
In some instances a formal hearing is the only means by which the 
matter can be settled. Pursuant to established procedure, notice is 
given to the public of the filing of agreements, modifications, and con- 
cellations. Interested parties are given 20 days after publication of 
notice in the Federal Register to submit written statements with re- 
spect to the agreement, modification, or cancellation and to request 
a hearing if desired. Hearings are held when warranted. Agree- 
ments, modifications, and cancellations therof found not to contravene 
the regulatory provisions of the Shipping Act, 1916, are approved by 
the Board, while those found to contravene such provisions are denied 
approval. In this connection, the Board may disapprove agreements 
which are found to be unfair, detrimental to commerce, or in violation 
of the Shipping Act, and is specifically directed by the statute to 
approve all others. 


FOREIGN TO FOREIGN CONFERENCES 


Although the Board has no direct jurisdiction over foreign to for- 
eign conferences, section 14(a) of the Shipping Act, 1916, provides 
that if any such conferences refuse to admit U.S. flag carriers on equal 
terms mar conditions with foreign flag members, then those foreign 
flag members may be denied entry of their vessels into U.S. ports. 
This has been an effective instrument to enable U.S. flag lines to gain 
admittance to these conferences. Admission is often necessary for 
successful operation of a line on an essential U.S. foreign trade route, 
since the foreign to foreign traffic controlled by those conferences 
frequently lies within the range of the U.S. foreign trade route and 
is needed to augment revenues and to effect more complete and economic 
utilization of the U.S. flag ships. 

For example, a U.S. flag ship running from New York to India 
may need to pick up cargo from Egypt to India to assure a profitable 
operation. The benefits of section 14(a) are usually achieved as the 
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result of informal negotiations, although, if necessary, resort may be 
had to formal proceedings 






PRACTICES 






FORBIDDEN 








Common carriers by water in the foreign trade are forbidden to 
use certain practices. In the main, these are the use of deferred re- 
bates, fighting ships, retaliation against shippers by refusing space 
because a shipper has patronized another carrier or has filed a com- 
plaint with the Board, the making of unfair or unjustly discriminatory 
contracts with shippers, or unjust discriminations in the matter of 

cargo space accommodations and the settlement of claims, all of which 
are prohibited by section 14 of the Shipping Act, 1916. 

By section 16 of the Shipping Act, 1916, common carriers by water 
in the foreign trade are also forbidden to grant undue preference or 
advantage to any person, locality, or description of traffic, to allow 
a person to obtain transportation at less than the established rate by 
the use of false billing or otherwise unfair device or means, or to 
influence insurance companies to discriminate against competing water 
carriers—see section 16 of the Shipping Act, 1916. 

Section 17 of the Shipping Act, 1916, prohibits any rate or fare 
which is unjustly discriminatory between shippers or ports or is 
unjustly prejudicial to exporters of the United States as compared 
with their foreign competitors. This section also prohibits unjust 
or unreasonable practices with respect to the receiving, handling, stor- 
ing, or delivering of property. 

Both sections 16 and 17 are further augmented by section 205 of 
the Merchant Marine Act, 1936, which makes it unlawful for a com- 
mon carrier by water through the medium of an agreement to prevent 
or attempt to prevent another carrier from serving a Federal Gov- 
ernment-aided U.S. port at the same rates which it charges at the 
nearest port already regularly served by it. 

Section 20 of the Shipping Act, 1916, prohibits the disclosure of 
certain information by a common carrier or any other person subject 
to the act to any unauthorized person if such information may be 
used to the detriment or prejudice of the shipper, consignee, or carrier. 

These provisions of law are enforced to a large extent by directing 
the attention of carriers to apparent violations and seeking voluntary 
corrective action. In addition to reviewing tariff filings and confer- 
ence records to detect questionable practices, the Board receives each 
month about 150 to 200 informal complaints and protests and requests 
for information, advice, and assistance from shippers, receivers, and 
others having to do with the rates and practices of carriers in our 
foreign trade, both conference and nonconference. These informal 
complaints and requests for aid and advice all receive attention. How- 
ever, the Board’s regulatory staff is limited and, as a result, question- 
able practices usually come to light only when attention has been 
directed to them by outside inquiry or complaint. 





































INFORMAL COMPLAINTS 


Informal complaints filed with the Board are examined to deter- 
mine whether the subject matter is within the Board’s jurisdiction. 
If so, the complaint is referred to the party against whom the com 
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plaint is directed for a statement of his amen In some instances 
the matter is referred to one of the Board’s investigators for the devel- 
opment of facts, particularly if the aes is one of widespread effect 
involving a possible violation of law. It should be emphasized that 
the complaint, the reply to the complaint, and any pertinent facts 
which are developed are made known to both sides in an effort to 
arrive at a voluntary settlement of the dispute. Any adjustment of 
an informal complaint must be reached by voluntary action of the 
parties, since no finding of a violation of law can be made by the Board 
or its staff without a formal hearing. Because of the length of time 
required and the expense involved in a public hearing, the Board’s 
staff endeavors to bring about a voluntary adjustment of disputes be- 
tween carriers or conferences and shippers so that the parties will not 
have to resort to a formal proceeding. Often these efforts are suc- 
cessful. The fact that an effort has been made to obtain voluntary 
settlement does not preclude any party from filing a formal com- 
plaint and seeking reparation pursuant to section 22 of the Shipping 
Act, 1916. If this matter is one of widespread effect, the Board’s 
staff may recommend that the Board undertake an inv estigation on 
its own motion. 

If an investigation is initiated on the Board’s own motion, or if a 
formal complaint is filed, the matter is adjudicated by the holding of 
a hearing before a hearing examiner, in which event a recommended 
decision is issued, exceptions are received, oral argument is held be- 
fore the Board, if requested, and a final report and order issued in 
accordance with applicable provisions of the law. In such cases, the 
procedure prescribed by the Administrative Procedure Act is followed. 

The following are examples where the regulatory staff, through in- 
formal means, was able to bring about a v oluntary adjustment of rates 
in dispute : 

1. In this case the conference named, for transportation from New 
Orleans to Havana, a higher rate on beans grown in the State of 
Washington than the proportional rate on beans grown in Idaho. 
Upon advising the conference that the rate from Washington ap- 
peared to be prima facie discriminatory in violation of sections 16 and 
17 of the 1916 act, the conference reconsidered the matter and adjusted 
its rates on beans so that the same rate was accorded shippers from 
both States. 

2. A conference, in another case, in order to meet tramp competition 
and divert to conference lines the movement of a block of 5 million 
feet of lumber from the Pacific coast to Callao, Peru, established rates 
for the period April 1 to June 30, 1958, of $30 per thousand board feet 
on shipments of minimum quantities of 5 million feet from one ship- 
per to one consignee by two or more vessels, and $40 per thousand 
board feet on shipments of lesser quantities. 

The Board’s-staff pointed out to the conference that such rates ap- 
peared to contravene section 14 of the 1916 act, which prohibits the 
making of any unfair or unjustly discriminatory contract with any 
shipper based on the volume of freight offered, and were possibly dis- 
criminatory in violation of sections 16 and 17 of said act. 

The conference advised that although it did not consider that any 
discrimination took place in its establishment of a competitive rate 
to meet tramp competition, it recognized the situation as put forward 
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by the Board’s staff and agreed to make the rate on lumber, to Callao, 
$30 per thousand board feet on any quantity through June 1958. 

Misbilling: From time to time shippers endeavor to get a rate 
advantage by falsely describing the goods or by reporting an incor- 
rect rate or through some other unfair device. When this happens, 
the honest shipper suffers a competitive disadvantage which may even 
drive him out of a particular market. The carrier suffers an unwar- 
ranted loss of revenue, unless, of course. the misbilling is done with 
his connivance to get a particular block of business. Section 16 of 
the Shipping Act, 1916, makes it unlawful for either a shipper or a 
carrier to engage in such practices. 

Misbilling is difficult to uncover. Valuable assistance in the en- 
forcement of this law has been received from the collector of customs 
at certain of our ports. Leads furnished by that agency and by others 
are investigated by the Board and when the investigation reveals 
probable guilt, the matter is set down for formal hearing. Upon a 
finding by the Board of a violation of the act, the case may be referred 
to the Department of Justice. The act. makes such violation a mis- 
demeanor punishable by a fine not exceeding $5,000. 


SPECIAL RULES AND REGULATIONS AFFECTING SHIPPERS 


By section 19 of the Merchant Marine Act, 1930, the Board is author- 
ized to make rules and regulations affecting shipping in the foreign 
trade, not in conflict with law, in order to meet or adjust conditions 
unfavorable to shipping which results from foreign laws, rules, or 
regulations, or from competitive practices of foreign flag carriers. To 
devise rules and regulations which will correct such conditions, and yet: 
will not be contrary to law, presents difficulties. Some years ago it was 
found that foreign flag carriers in our foreign trade were secretly 
cutting the established rates of U.S.-flag lines, usually on a fixed 
percentage basis. This method of competition was condemned by 
the Board’s predecessor. No lawful means was found to end this 
rate cutting, but the secrecy as to such rate cutting was ended by the 
issuance of rules and regulations calling for the ie filing of export 
rates of all common carriers by water in the foreign trade. The 
public filing in itself caused carriers to improve their practices. 


IMPORT RATES VERSUS EXPORT RATES 


Section 212(e) of the Merchant Marine Act, 1936, authorizes the 
Board to investigate any and all discriminatory rates, charges, classi- 
fications, and practices whereby exporters and shippers of cargo origi- 
nating in the United States are required by any common carrier by 
water in the foreign trade of the United States to pay a higher rate 
from any U.S. port to a foreign port than charged by such carrier on 
similar cargo from such foreign port to such U.S. port, and recommend 
to Congress measures by which such discrimination may be corrected. 
Although several informal investigations have been made under this 
provision, none have disclosed discrimination within the meaning of 
this provision. An informal inquiry into such a situation in the trans- 
atlantic trades is now under way. The possible results cannot be fore- 
cast at this stage. However, should it appear that remedial measures 
are called for, a report will be made to the Congress. 
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DUAL RATES 


With the leave of this committee, I should now like to turn to the 
single most pressing regulatory problem confronting us and to discuss 
this problem in somewhat more detail. I refer, of course, to the prob- 
lems of regulating conferences and specifically to the use of dual rates 
by conferences. 

Experience has shown us that some degree of control over compe- 
tition is necessary in ocean transportation. It was the decision of the 
Alexander committee and of the Congress, which in large part adopted 
that committee’s recommendations, to give a limited permission to 
common carriers to enter into conferences and other agreements to fix 
prices, give special privileges or advantages, control or even destroy 
competition, pool traffic, allot or restrict sailings, regulate the volume 
or character of traffic to be carried, or provide for exclusive, preferen- 
tial, or cooperative working agreements. Such agreements are given 
immunity from the antitrust laws by section 15 of the Shipping Act, 
1916, and the Federal Maritime Board is given power to disapprove 
such agreements when it finds them to be unjustly discriminatory or 
unfair, detrimental to the commerce of the United States, or in viola- 
tion of the Shipping Act, 1916. 

There are sound economic and legal reasons for the antitrust im- 
munity which Congress saw fit to grant. Those reasons, existing 
when the Shipping Act, 1916, was enacted, exist with equal force today. 

In the first place, the freedom of the seas permits any ship to enter 
any trade at any time, subject only to such basic limitations as some 
nations may impose with respect to minimum safety requirements or 
to military considerations. In domestic commerce, Congress has seen 
fit to impose statutory controls over the freedom of new competitors 
to enter the field of common carriage. Through the requirement of 
certificates of public convenience and necessity, domestic surface and 
air common carriers are generally protected from the incursions of 
new competitors except where the new services are supported by some 
unsatisfied public need. In contrast, there are no limitations upon 
the entry of new competitors into the field of international common 
carriage by water. The result of this absence of control often takes 
the shape of severe overtonnaging of important trade routes. 

An example of this may be seen in the great increase in ship capacity 
that has taken place since World War II. At the close of hostilities, 
much of the world’s merchant tonnage had been destroyed or seized 
hy the victorious powers. Moreover, the immediate postwar period 
saw an immense flow of ocean cargo, including huge quantities of 
relief goods destined to war-stricken areas. The shortage of ships 
and the abundance of cargo stimulated an intense shipbuilding race 
among the maritime nations of the world. There has in consequence 
been an increase in world dry cargo deadweight tonnage from ap- 
proximately 69.5 million tons in December 1946, to 91.9 million tons in 
December 1957. The Japanese, for example, have more than quad- 
rupled their dry cargo merchant fleet during this period, and have 
committed many of their new vessels to trades to and from the United 
States. And most of the new world tonnage consists of faster, more 
efficient ships which can make more voyages per year than the older 
vessels. As a result, many trade routes are overtonnaged. 
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Of course, the overtonnaging of a particular trade does not neces- 
sarily result only from the introduction of newly constructed ships. 
Wherever there is a depressed trade, in any part of the world, op- 
erators of vessels in such a trade are free to divert their existing 
ships into other services where they can earn greater profits or suffer 
less severe losses. This consideration, and the desire to earn dollars 
rather than softer currencies, serve to attract vessels into the trades 
to and from U.S. ports. The virtually unlimited freedom of entry 
which I have just discussed is but one of several factors which ag- 
gravate the competitive pressures in ocean transportation. 

A second very important consideration is the absence of any gov- 
ernmental control over the level of rates. Although direct rate 
control has been vested by Congress in those Government agencies 
which are concerned with domestic surface and air transportation, 
no such power over international shipping rates has been given to 
the Board. Whether such power could properly or successfully be 
asserted by this Government is a far from simple question; and it 
is moreover to be considered whether such power would in any case 
have beneficial effects. 

As a result of the absence of any governmental control over the 
level of rates, there is no floor to the rates which a distressed carrier 
may wish to quote. Particularly in overtonnaged trades, the com- 
petitive struggle for traffic is a strong inducement to the inauguration 
of rate wars and may result in the carrying of goods at noncompensa- 
tory rates. 

A third competitive feature of ocean transportation is the vast 
difference in operating and capital costs obtaining between ships of 
different nationalities. Asa general proposition, the operating and 
capital costs of American-flag vessel operators are higher by a sub- 
stantial margin than those of any other nationality. 

In the competition for cargo, vessels which have the advantage of 
low operating costs and low capital costs are in a tte to quote 
rates which cannot profitably be met by higher cost carriers 

A fourth factor influencirig the competitive situation in ocean com- 
merce is the frequent imbalance of outbound and inbound traffic. In 
the foreign commerce of the United States, many trades are char- 
acterized “by a much heavier cargo movement in one direction than 
in the other. An example of this is the U.S.-Gulf-U.K.-Continent 
trade (trade route 21), which has the greatest flow of liner vessel 
carryings of all the essential foreign trade routes. In 1956, 2.83 mil- 
lion ‘long tons of commercial dry cargo moved outbound on this route; 
while the inbound movement was only 0.71 million long tons. This 
4-to-1 imbalance makes the inbound trade a severely overtonnaged 
one, and operators with substantially empty westbound ships might, 
but for their membership in a conference agreement, be under strong 
pressure to resort to a destructive rate war to attract cargo to their 
own ships. 

A fifth feature of ocean carriage is its characteristically high fixed 
costs. Ocean-going vessels represent large expensive units of inflex- 
ible size, and each voyage involves large operating costs, many of 
which are unaffected by the amount of cargo carried. <A ship full 
of cargo which is carried at a low rate may return a profit, while 
a ship half full of cargo carried at a high rate may result in a loss 
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to the owners. The incentive to fill a ship which is committed to sail 
provides an additional strong inducement to ratecutting. 

The economic consider ations enumerated above create competitive 
forces which call for some kind of control. In their aggregate, they 
are more violent than the competitive pressures characteristic of 
domestic surface and air transportation. Their logical product is the 
emergence of rate wars, destructive in their effects upon the carriers 
and shippers alike. 

There is nothing new about this competitive picture. The Alex- 
ander committee found, for example, that— 

It is the view of the committee that open competition cannot be assured for 
any length of time by ordering existing agreements terminated. The entire 
history of steamship agreements shows that in ocean commerce there is no 
happy medium between war and peace when several lines engage in the same 
trade. Most of the numerous agreements and conference arrangements dis- 
cussed in the foregoing report were the outcome of rate wars, and represent 
a truce between the contending lines. To terminate existing agreements would 
necessarily bring about one of two results; the lines would either engage in 
rate wars which would mean the elimination of the weak and the survival 
of the strong, or, to avoid a costly struggle, they would consolidate through 
common ownership. Neither result can be prevented by legislation, and either 
would mean a monopoly fully as effective as, and it is believed more so than, can 
exist by virtue of an agreement. Moreover, steamship agreements and con- 
ferences are not confined to the lines engaging in the foreign trade of the 
United States. They are as universally used in the foreign trade of other 
countries as in our own. The merchants of these countries now enjoy the 
foregoing advantages of cooperative arrangements, and to restore open and 
cutthroat competition among the lines serving the United Siates would place 
American exporters at a disadvantage in many markets as compared with 
their foreign competitors (4 Alexander Report, pp. 416-417). 


Unrestricted competition is harmful because it makes for insta- 
bility and unpredictability of rates and service. Rate instability im- 
poses a serious handicap upon the conduct of foreign trade. It con- 
fronts exporters and importers with the hazardous condition of ever- 
changing ocean rates. We have found that shippers have frequently 
and with considerable uniformity testified in our proceedings that 
even more than low rate levels, they desire stable rate levels. 

This was no less true in 1915 than it is today. It was pointed out 
to the Alexander committee, for example, that stability of rates re- 
moves the inconvenience which w ould exist if merchants and shippers 
were obliged to quote different prices on nearly every consignment. 
Rate stability eliminates an otherwise undesirable speculative risk 
under the open competitive system; reduces complaints from buyers 
abroad; enables shippers and merchants to calculate laid-down costs 
and sell goods for delivery in the future; and permits forward trading 
and the building of inventories (4 Alexander Report, pp. 297-298). 
the committee found that— 
while many of the firm [shippers] express a desire for a lower level of rates 
than exists today, provided they are uniform, they frankly admit that the present 
high rates, as long as they are steady over considerable periods of time and 
equally applicable to all without rebates or other special favors, do not militate 
against them nearly so much as would a lower level of rates if the same was a 
fluctuating one and was accompanied by irregularity in sailings (4 Alexander 
Report, p. 299). 

And the testimony of present-day shippers in proceedings before the 
Board has generally followed the same theme. 
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It scarcely needs to be added that unremuneratively low or unstable 
rate levels are extremely harmful to the carriers as well as the ship- 
pers. The high capital costs characteristic of ocean shipping make 
it necessary for carriers to realize revenues which will enable them 
to establish and maintain funds for the replacement of vessels. Obso- 
lete ships cannot be replaced, and improved equipment and techniques 
cannot be introduced, if carriers waste their assets in fighting rate 
wars. And the shipping public suffers from the inability of carriers 
to introduce improvements. 

While unlimited competition in ocean shipping is thus harmful 
in its effect upon the carriers and the shippers, the conference system 
might still be an undesirable answer to the problem if the conference’s 
powers were employed in a manner detrimental to the best interests 
of the public. The practices of conferences, however, are subject to 
greater governmental control than are the practices of individual 
lines. This follows from the fact that section 15 of the Shipping Act 
vests in the Board a considerable degree of authority over conference 
agreements. Whenever a conference agreement results in detriment 
to the commerce of the United States, or is unjustly discriminatory 
or unfair as between carriers, shippers, exporters, importers, or ports, 
or between exporters from the United States and their foreign com- 
petitors or is in violation of the Shipping Act, the Board may dis- 
approve, cancel, or modify the conference agreement. 

One of the safeguards against conference abuses that has been con- 
sistently asserted by the Board in its administration of section 15 
has been the preservation of complete freedom of admission to con- 
ference membership. This requirement insures that any carrier seek- 
ing to enter a trade must, upon payment of a reasonable membership 
fee, be admitted to conference membership if he is a bona fide com- 
mon carrier. Conferences are prohibited under a long line of Board 
precedents from becoming “closed corporations” or asserting any 
exclusionary power against an applicant for membership. 

Conference limitations on competition have not had the harmful 
result of unduly increasing rates. Conference agreements are in effect 
price-fixing agreements, and the immediately look-for result of such 
agreements would ordinarily be the imposition of unfairly high rates 
upon the consuming public. The fact is that the level of conference 
rates is limited by (1) the competition of tramp ships, and (2) the 
competition of other sources of supply or selling markets for shippers 
and buyers in the particular trade. A comparison of conference 
rates with prices of other goods and services shows the interesting 
fact that in recent years conference rates have increased more slowly 
than have prices in other fields where competition is theoretically 
less restricted. 

A most revealing comparison is between railroad rates and confer- 
ence rates. The “Monthly Comment” of the Bureau of Transport 
Economics and Statistics of the Interstate Commerce Commission for 
January 1958 discloses that the average cumulative increase in rail 
rates for the entire United States for the period July 1, 1946, through 
December 31, 1957, was 107.7 percent. During the same 1114-year 
period, the average cumulative increase in rates of all steamship con- 
ferences in our foreign commerce was only 59.3 percent. Moreover, 
the increase in rates of conferences employing dual rate systems does 
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not appear to have been significantly greater than that of conferences 
not employing the system. In appendix I, we have prepared a table 
showing the post-World War II rate trends of eight representative 
conferences, of which four employ a-dual rate system and four do 
not. This table bears out the fact that the use of dual rates, and the 
conference system itself, have not led to exorbitant exactions upon 
shippers. 

The average increase in conference rates of only 59.3 percent com- 
pares very favorably with increases in the costs of goods and serv- 
ices related to ocean transportation. During the same 1114-year 
period, the U.S. wholesale base price per pound of steel plate “(used 
in ship construction), f.o.b, Pittsburgh, increased from 2.5 cents to 
6.15 cents—an increase of 146 percent (source: Bureau of Labor 
Statistics, Code 1014-26). Shipbuilding costs in the United States, 
according to the records of our Office of Ship Construction and Re- 
pair, have increased approximately 84 percent during the same period. 
The wages of an able-bodied American seaman have increased about 
146 percent, from a base pay of $172.50 per month, on a 48-hour 
week basis, to $353.27 per month on a 40-hour week basis. 

The Board has long been of the opinion, as was the Alexander com- 
mittee when it enacted the antitrust exemption provisions of the 
Shipping Act, 1916, that conference agreements serve the useful pur- 
pose of maintaining stability of rates and service in what would other- 
wise be a destructively competitive field of endeavor. Conference rates 
do not undergo the wide fluctuations characteristic of tramp rates. 
The latter follow irregular patterns; they are most sensitive to polit- 
ical and economic factors and they subject exporters and importers 
to extreme variations in the delivered price of commodities. Were 
the rates of general cargo carriers as volatile as those of tramp vessels 
the import and export trade of the United States would be sure to 
suffer. The stability of conference rates, the principle that confer- 
ence membership must be held open to all common carriers, and the 
historical fact that conferences have not employed their rate-fixing 
powers to impose undue exactions upon the shipping public have 
made conference agreements between carriers benefici: ul, on the whole, 
to the public interest. 

The success of a conference in maintaining stability, however, is 
diminished or destroyed if an independent line, offering a substantial 
schedule of sailings, is able to undercut the conference rate levels. 
As I have stated earlier, the freedom of the seas permits a carrier to 
divert its ships into any trade which it may deem desirable. In the 
trades to and from ports of the United St: ates, the Board’s precedent 
decisions have insured that carriers entering a trade will be entitled 
without discrimination to admission to full membership in the con- 
ference covering such trade. A carrier may nevertheless choose to 
operate as an piers we that is, to remain outside of the conference. 
The choice is up to each indiv idual carrier , for a carrier cannot be 
forced to join a conference. Difficulties may be expected to arise in 
cases where an independent line underquotes the rates of the conference. 

The general pattern in the past has been for independent lines to 
do this, by undercutting the conference rates by a fixed percentage, 
often 10 percent. 
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As the conference changes its tariff, the independent will corre- 
spondingly adjust its rates. 

Another technique used frequently by nonconference carriers is the 
payment of excessive fees or commissions to freight forwarders, 
amounting to 5 percent or more of the ocean freight. “The conference 
tariff serves in such cases as an umbrella over the independent, and 
a rate-cutting independent by thus taking advantage of the conference 
tariff may be able to fill its ships and enjoy a much more profitable 
return than the conference members, notwithstanding the fact that 
its rates are lower. An example of this is the Japan/ Atlantic and 
Gulf trade—a heavily overtonnage route—where Isbrandtsen was 
ost in 1950 to secure 34 percent of all the traffic while making only 

13 percent of all the sailings. The 17 conference members carried the 
balance of the traffic. 

A conference faced with such competition in an already overton- 
naged trade cannot long ignore it. If the conference cuts its rates, 
the independent can correspondingly cut his. And so long as the 
conference members adhere to a single tariff, the independent is in 
an advantageous position to underquote them. 

Asan alternative to full-scale rate war, some conferences have found 
it necessary to employ the dual-rate sy stem. In other trades which 
do not embrace the United States, conferences employ the deferred 
rebate system and, in some cases, fighting ships. 

There is no other nation in the world except Japan which has 
since World War II had any legislation to prohibit the deferred 
rebate system or fighting ships, “and it, Japan, has just recently 
repealed this prohibition. Japan’s marine transportation law, 
enacted June 1, 1949, was modeled to a great extent upon the Ship- 
ping Act, 1916, and like the latter, expressly prohibited in article 28 
the use of a deferred rebate system, the use of a fighting ship, and 
retaliation against a shipper by way of unfairly or unjustly refusing 
to transport ‘his cargoes on the ground that he has patronized a non- 
conference carrier. U }pon recommendation of the Japanese Ministry 
of Transportation, the Diet has repealed these prohibitions from the 
Marine Transportation Act. According to American Embassy dis- 
patch No. 511, from Tokyo, dated November 5 5, 1958, the Ministry of 
Transportation explained the revision of the ‘law as follows: 





The liner services centering around our country today are suffering more or 
less from excessive competition, and the basis of their operation is, in most 
cases, extremely unstable. It is believed that the instability of liner services 
will not only make freight more unstable under the curent recession and worsen 
the business of the shipping interests, but also will hamper the export and 
import trade.of our country and in turn, have extremely bad effects upon the 
international balance of accounts. 

The principal cause for instability of liner services is that the organization 
of the shipping conference, whose mission is, first of all, to stabilize liner serv- 
ices, is extremely infirm. The reason why the shipping conference is weak is 
that the existing marine transportation law is exercising rigid control over the 
conference and that as a result its activities have been restricted in various 
points. Therefore we think it is absolutely necessary to remove this control 
as far as possible on this occasion and recognize extensively the shipping con- 
ference’s means of self-protection, which have today become international 
practices, so that it will be able to discharge its original function (stabil'zation 
of liner services) normally. Such strengthening of the shipping conferences 
is the first main point in the proposed revision of the marine transportation 
law. 
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In explanation of the proposed bill, the Ministry stated, in part: 


As regards the matters mentioned in each item of the said article, that is, 
the deferred rebate system, use of a fighting ship and the contract freight system, 
their adoption is prohibited or extremély restricted at present, because the 
conference activity which contains them as part of contents is made an object 
of control by the law concerning the prohibition of private monopoly. However, 
these matters all are practices recognized internationally as means of self-pro- 
tection for the shipping conferences, etc., and also are means indispensable for 
stabilization of liner services. Therefore, under the proposed revision plan each 
item of said article will be deleted and as a rule, no legal restrictions will be 
put on them. 

These amendments to the marine transportation law were enacted by 
the Japanese Diet on December 23, 1958. The United States is now 
the only nation which prohibits the use of deferred rebates and fight- 
ing ships—and, a fortiori, the only one which regulates the use of the 
dual-rate system—among the maritime nations of the world. 

The recent Japanese legislation reflects conclusions similar to those 
reached by a British commission which, like the Alexander Committee 
in the United State, made a study in depth of the question of govern- 
mental regulation of shipping conferences. ‘The Royal Commission 
on Shipping Rings, which issued its report in 1909, concluded that 
“the advantages conferred by shipping conferences are substantially 
dependent upon the system of deferred rebates or some system equally 
effective as a ‘tie’ upon the shippers and equally uniform in its appli- 
cation.” (Quoted at Alexa. Rep. 381.) 

Since the deiinitive study of the Royal Commission, the Government 
of Great Britain has refrained from asserting legislative control over 
the use of deferred rebates or dual-rate systems. We do not suggest 
that the United States should abandon its prohibition against deferred 
rebates and fighting ships. We do suggest, however, that some effec- 
tive device for the limitation of competition is needed to prevent pos- 
sibly disastrous rate practices. The dual-rate system has served that 
purpose. 

A noteworthy development is currently taking place in domestic rail 
transportation, which los me to believe that a system substantially 
similar to the dual-rate system may come into common use. Increas- 
ing consideration has been given by the railroads to the so-called guar- 
anteed rate system, and it has been written up extensively in trade 
publications in recent weeks. See Traffic World, December 13, 1958, 
page 27, and December 20, 1958, page 42. 

The guaranteed rate system applies to traffic which the railroads 
are seeking to divert from or retain against competing modes of trans- 
portation. Itis reported in Traffic World, December 13, 1958, page 27, 
that the Soo Line Railroad proposes to institute a guaranteed rate 
system on steel products, available to shippers who route at least 90 
percent of their total traffic by rail during a 12-month period. In re- 
turn for this guarantee of patronage, the shipper is charged a rate of 
$10.05 as compared with the present tariff rate of $12.18. A shipper 
desiring to ship under the guaranteed rate must notify the tariff 
publishing office in writing of his intention to do so; must furnish 
an indemnity bond conditioned upon payment of the $12.18 rate in 
the event of his noncompliance with the conditions under which the 
guaranteed rate is offered; must certify on each bill of lading that he 
desires the shipment to be transported under guaranteed rates and 
that he agrees to comply with the conditions applicable thereto; must 
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keep a complete record of all his tonnage, and furnish to the rail- 
road an affidavit disclosing such tonnage figures; must permit railroad 
representatives to check his records; and must agree to pay the $12.15 
rate in the event of breach of any of the above conditions. The pro- 
posed Soo Line guaranteed rate is set at 82.5 percent of the normal 
rate, which reflects a differential materially greater than the 10-per- 
cent differential most commonly used in dual-rate systems. 

A guaranteed rate system substantially similar to that proposed by 
the Soo Line has already been published, effective March 2, 1959, by 
the Delaware, Lackawanna & Western Railroad Co., applicable to an 
intrastate movement of crushed stone between two points in New York 
(Delaware, Lackawanna & Western Tariff P.S.C.-N.Y. 5810). How- 
ever, in contrast with the 90 percent patronage guarantee contemplated 
by the Soo Line, the Delaware, atiewaien & Western proposal calls 
for a 100 percent exclusive patronage. 

The advocates of the guaranteed rate system point out that it 
would be readily available to all shippers alike without discrimina- 
tion because of the quantity that a tear might be able to ship at 
any one time or during any given period of time. Its purpose is 
frankly to meet competition. 

The dual rate system is employed as a defensive measure against 
independent rate-cutting competition. It is used by 63 of the 110 
active freight conferences which operate in the foreign commerce of 
the United States. 

In those trades where it is in use, we have become aware of no wide- 
spread dissatisfaction on the part of the shipping public. So far as 
the Board and its staff are able to observe the sentiment of the ship- 
ping public, we believe that such sentiment is far more generally in 
favor of the dual rate system where it is in use than against it. This 
shipper support, frequently expressed in the sworn testimony of 
shippers, stems from the general realization that stability of rates is 
a necessary element in the conduct of international trade. 

The use of the dual rate system has been surrounded by safeguards 
directed to the prevention of any greater limitation upon competi- 
tion than is absolutely necessary. Thus, the Board’s predecessors 
have held that the dual rate system will not be approved when in- 
augurated by a single line which seeks to exclude all other carriers 
(Eden Mining Co. v. Bloomfield Fruit & Steamship Co., 1 U.S.S.B. 
41 (1922)). Shortly after 1933, when the Intercoastal Shipping Act 
gave the Board power to control minimum and maximum rates, the 
Board announced that it would no longer approve dual rate systems 
in the domestic trades (Intercoastal Investigation, 1 U.S.S.B.B. 400, 
452, 454, 456, 467 (1935): Gulf Intercoastal Contract Rates, 1 

J.S.S.B.B. 524, 529, 530 (1936) ). The system will not be approved 
unless conference membership is open to any carrier in the trade 
(Phelps Bros & Co., v. Cosulich Societa, etc., 1 U.S.M.C. 634, 640, 
641 (1937) ) upon payment of a reasonable membership admission fee 
(Pacific Coast European Conference, 3 U.S.M.C. 11, 14 (1948)). It 
will not be approved when it is used to forbid shippers to route traffic 
via a port not served by the conference (Contract Routing Restric- 
tions, 2 U.S.M.C. 220, 226 (1939)). The Board will not approve 
liquidated damage provisions which are restrictive or too severe upon 
the shipper (Pacific-Coast European Conference, 3 U.S.M.C. 11, 19 
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(1948) ; cf. Jsbrandtsen Company v. North Atlantic Freight Confer- 
ence, et al, 3 F.M.B. 235, 246 (1950) ). 

In its recent decisions, the Board has emphasized that a dual rate 
system will not be approved if its effect will i a monopoly in the con- 
ference lines to the virtually complete exclusion of all independent 
competition (Transpacific Freight Conference of Japan, 4 F.M.B. 
744 (1955); see North Atlantic Continental Freight Conference, 4, 
F.M.B. 355 (1954) ). 

I might interpolate there by saying that I filed a dissenting opinion 
in that docket 743 which is in the matter of the statement of Trans- 
pacific Freight Conference of Japan filed under General Order 76. 

Subject to these safeguards, the Board has approved dual rate sys- 
tems when a weighing of the pros and cons led to the conclusion that 
advantages stemming from the use of the system outweighed the prima 
facie discrimination inherent in the use of the rate differential. Ap- 
proval of any system has depended consequently upon a showing that 
it is necessary to prevent rate wars, to permit forward trading by 
shippers, and to assure rate stability and regularity of service (/’aw- 
leigh v. Stoomvaardt, 1 U.S.S.B. 285 (1933) ; Pacific Coast European 
Conference, 3 U.S.M.C. 11, 17 (1948); /sbrandtsen v. North Atlantic 
Freight Conference, 3 F.M.B. 235, 244, 245 (1950) ; Secretary of Agri- 
culture v. North Atlantic Continental Freight Conference, 5 F.M.B. 
20 (1956)). The support of shippers in the trade has been given 
weight (Pacific Coast European Conference, 3 U.S.M.C. 11, 17 (1948) ; 
Isbrandtsen Co. v. North Atlantic Freight Conference, 3 F.M.B. 235, 
245 (1950) ; Japan/Atlantic and Gulf Freight Conference, 4 F.M.B. 
706 (1955). 

Again, consistent with the principle that the system should not be 
used except so far as it is absolutely necessary, the Board has disap- 
proved so much of a proposed dual rate system as would have been 
applicable to commodities which are not carried by nonconference 
competitors (Japan/Atlantic and Gulf Freight Conference, 4 F.M.B. 
706 (1955) ). And the Board’s decisions emphasize that the proposed 
differential between the contract and the noncontract rates must not 
be so great as to prevent use of the nonconference line or lines (North 
Atlantic Continental Freight Conference, 4 F.M.B. 355 (1954) ; 
Japan/Atlantic and Gulf Freight Conference, 4 F.M.B. 706 (1955) ). 

Furthermore, the Board has disapproved conference proposals to 
control the routing of traffic by persons who are not signatories to the 
conference’s exclusive patronage agreement. The Board has insisted 
that conferences not interfere with the freedom of shippers to accede 
to the routing instructions of buyers who have not signed exclusive 
patronage contracts and who have retained the right under their sales 
contract to designate the carrier and to pay the freight. Contract 
rates (Japan/Atlantic-Gulf Freight Conference, 4 F.M.B. 706 (1955) ; 
Secretary of Agriculture v. North Atlantic Continental Freight Con- 
ference, 5 F.M.B. 20 (1956) ). 

Our experience in the regulation of the practices of ocean carriers 
has led us to the belief that the dual rate system, subject to safeguards 
of the type enumerated, is often necessary to preserve stability of 
rates and services, and that the benefits resulting from its introduction 
may in a proper case outweigh such detriments as may attend its use. 

We therefore believe that the prohibition of the dual rate system 
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would be likely to lead to disruptive conditions in the foreign com- 
merce; instead, we believe it desirable that Congress enact legislation 
expressly permitting the use of the dual rate system, subject to what- 
ever safeguards are deemed by Congress to be necessary. Principles 
similar to those laid down in the Board decisions mentioned above 
might profitably be made the subject of express legislation. 

Specific ally, we believe that legislation permitting the dual rate sys- 
tem might properly in terms require that all conferences employing 
this system must without restriction admit to membership any bona 
fide common carrier which seeks to join the conference. It might also 
require that the spread between the contract and noncontract rates 
shall be a “reasonable” one in the’sense that it should not be so great 
as to destroy the likelihood of any independent competition. 

From the standpoint of shippers, the dual rate systems would be 
limited so that it cannot be the vehicle for unreasonable exactions 
upon exporters and importers. We would, of course, extend our full 
cooperation to the Congress in the drafting of legislation on this 
subject. 

In this connection, there are some matters which future witnesses 
from the industry and shipper interests might wish to discuss. With- 
out either espousing or opposing any of these suggestions, I might 
mention that consideration could be given to the fixing by statutory 
enactment of a given spread, say 10 percent, as a reasonable spread. 

Should there be legislation requiring that conference rates be fair 
and reasonable ? 

Should all exclusive patronage contracts be uniform, employing the 

same language with respect to penalties, coverage of f.o.b. and f.a.s. 
shipments, procedure for determination of a breach, and the like? 

Should the Board be given greater jurisdiction to regulate the prac- 
tices of individual carriers ? 

Should uniform conference agreements be required, with identical 
provisions applicable to all conferences? Although we believe that 
we now have such powers, should legislation be “enacted expressly 
vesting the Board with broad rulemaking authority and the power to 
enter cease-and-desist orders ¢ 

Should section 15 be amended or supplemented so that it will more 
specifically distinguish between agreements requiring and merely rou- 
tine activities taken pursuant to agreement requiring no separate 
approval ? 

Other ideas which might fruitfully be discussed include the pos- 
sibility of more direct control by the Board over conference activities. 
For example, where a shipper applies to a conference for a rate 
change and this is refused, should appeals be permitted before a rep- 
resentative of the Board, in contemplation of a recommendation by 
the latter to the Board that it institute an order to show cause why 
the conference agreement should not be disapproved on the basis that 
it is detrimental to commerce under section 15? 

As a further example, it might be considered whether the Board’s 
staff should be increased so that a regulatory representative may be 
present in each major shipping area to attend conference meetings at 
will and to observe the conduct of the carriers and shippers with a 
view to more effective policing of possible statutory violations. 
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The CuHarrman. Mr. Morse, somewhere in your general statement 
you made reference to similar situations or other agencies that had 
a regulatory body outside of the agency that super rvised the trans- 
portation in question. Do I make myself clear? In your recom- 
mendations or suggestions you did not make any reference to the 
possible consideration of some control and supervision over the ex- 
emptions granted in the law by an agency or a board outside of 
the Maritime Board ¢ 

Mr. Morsr. You mean in a decision to the Maritime Board ? 

The CHarrMan. Some independent board to supervise. In other 
words, we just want to explore this matter. 

In the 1936 act you are directed to promote and foster and develop 
the merchant marine. Then under the 1916 and the 1936 acts you 
must regulate it. Is it possible to promote it and develop it and at 
the same time regulate it ? 

Mr. Morse. I think so. 

The CuatrMan. I just want to develop that a little. 

Mr. Morse. You are getting into the question now of more whether 
there should be a board that administers the 1916 act and a separate 
board which administers the 1936 act. 

Insofar as our regulatory activities under the existing setup under 
Reorganization Plan 21 of 1950, the Maritime Board is a completely 
independent body. It is completely independent of the Department 
of Commerce, so that in its regulatory activities it has the same free- 
dom that the Civil Aeronautics Board, for example, or the Interstate 
Commerce Commission has. 

Is that the point you were getting at, Mr. Bonner ? 

The Cuarrman. Will you read page "12, , Mr. Cowen ? 

Mr. CowEN (reading) : 

Through the requirement of certificates of public convenience and necessity, 
domestic surfaces and air common carriers are generally protected from the 
incursions of new competitors except where the new services are supported by 
some unsatisfied public need. 

Mr. Morse. Yes. 

The CHatrman. Then in the regulatory power granted to your 
Board there is no such power or author ity ? 

Mr. Morse. There is no such authority. In the domestic trade the 
ICC has such authority, the State public utility commissions have 
such authority, the Interstate Commerce Commission has such au- 
thority. We do not have any such authority in offshore foreign trade. 

The Cuatrman. There is no limitation ? 

Mr. Morse. There is no such limtiation because historically the 
concept is freedom of the seas and we have treat*es with all countries 
which permit the vessels of all foreign countries to trade freely to the 
United States so that we cannot by treaty, and historically we do not, 
prevent or put a condition upon the freedom of any foreign flagship 
to come into an American port. 

The Cuamman. Getting back to your statement, you say that the 
Department_of Commerce does not have any jurisdiction over that 
part of the Board which acts as a regulatory agency. 

Mr. Morse. That is correct. 

The Cuarrman. Did I understand you to say that ? 

Mr. Morse. That is correct. 
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The Cuarrman. Just how does that work ? 

Mr. Morse. Under Reorganization Plan 21 of 1950, it specifically 
states that the activities of the Maritime Board in respect of its regu- 
latory functions are completely independent of the Department of 
Commerce. 

_ The Cuarman. But your other activities are dependent on the 
Secretary of Commerce and his office ? 

Mr. Morse. To a limited degree. We are subject to policy guidance 
in the subsidy programs. 

The CHarrman. Take that part that is exempt and give us an 
example of its operation. Who is there and what does it do? 

Mr. Morse. All of our activities under the 1916 act are completely 
independent of the Department of Commerce. 

We sit as an independent Board in these regulatory functions in 
exercising our authority under the 1933 act over the common carriers 
which are engaged between the United States and our noncontiguous 
Territories. 

The CHarrman. Does the Board do this or do you have a division 
that does this work and then reports to the Board ? 

There are only three of you people on the Board. 

Mr. Morse. Well, the Board does it but we have a Regulation 
Office which is under Mr. Tibbott as Chief of the office. 

Then we also have a hearing examiners’ office, which conducts 
hearings. 

The CuHatrman. You, as members of the Board, do not know any- 
thing about these complaints until Mr. Tibbott and his staff see fit to 
report to you, do you? 

fr. Morse. Ordinarily, that is the case. On rare occasions a com- 
plaint will be made directly to the Board. 

The CuHarrman. If it 1s made to the Board, it is automatically 
referred to Mr. Tibbott ? 

Mr. Morse. To the Regulation Office. 

The Cuamman. The Board does not do anything until Mr. Tibbott 
and his staff go into the matter ? 

Mr. Morse. That would be the normal procedure. 

The CuHarrmMan. You make some observation here as to the inabilty 
of what we will speak of as Mr. Tibbott’s staff to keep up with mat- 
ters due to the lack of personnel. 

Mr. Morse. We do have a deficiency in personnel in that Regulation 
Office. 

The Cuarrman. How many people have you on that staff? 

Mr. Morse. Twenty-one people in the Office of Regulation. 

The Cuarrman. That is Mr. Tibbott and his staff? 

Mr. Morse. Yes, sir. 

The Cuarrman. Does that include the examiners? 

Mr. Morse. No, sir. They are independent of Mr. Tibbott’s office. 
There are six examiners and a number of secretarial help. 

The Cuarrman. They are not under Mr. Tibbott ? 

Mr. Morsr. They are not under Mr. Tibbott but they are under the 
Board. They are, in effect, the trial court and we are, in effect, the 
appeal court. 

The Cuarmman. Mr. Tibbott reports to those six examiners? 

Mr. Morsr. No; Mr. Tibbott reports to us. If there is a formal 
complaint filed, then the matter is referred initially for hearing to 
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an examiner, and after going through the hearing procedure and if 
an oral argument is requested before the Board, such is held, and then 
the Board issues its fina] decision and report. 

Maybe I can explain it more fully. 

On informal complaints, those are made directly to Mr. Tibbott’s 
office and he endeavors to adjust them, either an improper or excessive 
rate or what have you. He gets in touch with the carrier and shipper 
involved and tries to get them to arrive at a mutually satisfactory 
agreement. 

We rarely hear of those. That is just handled as a routine matter 
in his office. 

The Cuarrman. Who represents the complainant in a matter.that 
is brought from Mr. Tibbott’s office to an examiner ? 

Mr. Morse. Those are informal complaints. They are usually 
handled by the shipper or carrier on their own behalf. 

Occasionally they can, if they wish, bring an attorney with them to 
discuss the matter with Mr. Tibbott’s office, but ordinarily they are 
handled directly by the individual who is involved. 

The CHamman. Do you have legal staff that looks into this 
complaint ? 

Mr. Morse. Yes, we have in the legal office. In the Litigation Divi- 
sion there are a group of six lawyers who are in the Office of 
Public Counsel who have dual obligations. One is passing on the 
legality for Mr. Tibbott’s office of the informal complaints that are 
filed, and, if there is any legal problem involved, to advise him on 
these matters. 

The Cuarrman. Under whom are they working? 

Mr. Morse. They are in the Office of the General Counsel. Their 
immediate superior is Mr. Mitchell. 

The CuatrMan. You call them Office of Public Counsel ? 

Mr. Morse. Office of Public Counsel, yes, sir. 

The Cuarrman. What does that mean ? 

Mr. Morse. Well, it is just used as a designation of the particular 
branch in the General Counsel’s Office. 

The Cuatrman. They are under the General Counsel ? 

Mr. Morse. They are in the General Counsel’s Office. 

The Cuatrman. How many attorneys do you have in the Maritime 
Board ? 

Mr. Morse. Actually none on the Board itself. We have a dual 
setup. The Board and the Maritime Administration all operate 
under one hat. Fundamentally, for housekeeping purposes, the 
lawyers are in the administration side but there are between 30 and 35. 

The Cuamman. They are all under the direction of the General 
Counsel ? 

Mr. Morse. Yes, sir; and their activities or their services are avail- 
able to the Board as required. 

The CHarrman. Do they all follow the policy of the General Coun- 
sel when matters come before the Board ? 

Mr. Morse. No; we have to be a little more specific. 

Take a subsidy matter. There the so-called Public Counsel’s Office 
is in effect counsel for the Board in seeing to it that the subsidy case 
is fully presented to the Board before the decision is made by the 
Board. The applicant will be represented by counsel of his own 
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choice. If there are interveners they also will be represented. by 
counsel but the Board’s representative counsel is someone from the 
Public Counsel’s Office so that in effect the Public Counsel in that 
situation is acting as counsel to the Board. 

Now, in addition, the Board utilizes the services of the General 
Counsel for its own, you might call it, house guidance or private 
guidance in legal matters. 

The General Counsel does not participate at all in any of these 
functions. He acts directly as counsel to the Board itself. 

In other types of situations—these would be more in the regulatory 
field in what we would call complaint and answer cases—if there is 
a matter of public interest involved, someone from the Office of Pub- 
lic Counsel will participate in that proceeding. He acts pretty much 
onhisown. He isnot guided by the General Counsel. 

We make a distinct effort to separate the activities of the Public 
Counsel in that sort of situation from the General Counsel. We 
want to avoid the possibility that the Office of the General Counsel 
is acting both as judge and prosecutor so that we make a clear dis- 
tinction in this regulatory activity that the Office of the Public Coun- 
sel operates on its own and they exercise their best judgment in at- 
tempting to see to it that the Board gets a full presentation of both 
sides of the picture where there is a public interest involved. 

The CuHarrman. What authority in existing law do you have to 
set up the Office of Public Counsel ? 

Mr. Morse. Section 22 of the Shipping Act, 1916, which authorizes 
any person to file a formal complaint alleging a violation of the act, 
specifies that if the complaint is not satisfied “the Board * * * shall 
investigate it in such manner and by such means * * * as it deems 

roper.” Agency counsel are similarly employed by the CAB, the 

CC, and other agencies. In the ICC, they have the Bureau of 
Law and Enforcement for investigative proceedings. 

The Cuatrman. Is that to take the place of some independent 
body? Is that the reason why it is in your setup? 

Mr. Morse. The Office of Public Counsel ? 

The CHarrMan. Yes. 

Mr. Morse. I do not know of any independent body that would par- 
ticipate in these proceedings. 

The Cnatrman. In administering the laws pertaining to the rail- 
roads and other forms of transportation, there is an outside body that 
does the regulating. 

Mr. Morse. Well, there is the Interstate Commerce Commission. 

The Cuarrman. That is right. 

Mr. Morse. We are the Interstate Commerce Commission in foreign 
ocean transportation. 

The Cuatrman. Is the setup of the Interstate Commerce Commis- 
sion similar to your setup ? 

Mr. Morse. It is much more elaborate. They have much broader 
jurisdiction. They are able to fix the level of rates which we do 
not do in the foreign commerce and they are a completely inde- 
pendent agency which the Federal Maritime Board for housekeeping 
purposes is not. But otherwise they are not substantially dissimilar. 

The Cuatrman. Who assigns the work of this Public Counsel ? 

Let me ask if I am right about that. 
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For instance, you start off with a hearing. Can he take whichever 
side he wants to take? 

Mr. Morse. In subsidy matters, we would have public counsel par- 
ticipate to assist the Board. 

The CHatmrman. Then you also have a General Counsel to assist 
the Board ? 

Mr. Morse. Yes; but the Public Counsel acts, in effect, as a public 
prosecutor, if you want to call him such. We use the General Counsel 
only in the Board room after we have heard the oral arguments and 
after we are at the point where we are going to decide the matter. 
Then we ask his views as to the legal problems that are involved. It 
is more in the nature of legal guidance to us within our own closed 
doors when we get down to the point of deciding the case. 

The CuarrMan. This is all in executive conference, then, that he 
appears? =| 

Mr. Morse. Yes, sir. 

The Cuairman. He does not appear in the open hearing ? 

Mr. Morse. No, sir; he does not. 

The Cuarmman. That, then, is for the purpose of getting an out- 
side influence other than the Board in this matter of regulation and 
enforcement ? 

Mr. Morse. Outside influence? I would not put it that way, sir. I 
would say that in most complaint and answer cases the Public Coun- 
sel’s Office does not appear at all. It is only in cases where there is 
a substantial general public interest involved that Public Counsel’s 
Office appears and then they must petition the Board for the right to 
intervene as public counsel. We consider the application to inter- 
vene and either conclude there is a general interest in which event we 
permit him to intervene, or we conclude there is not a general interest 
in which event he is not permitted to intervene. 

The Cuatrman. Mr. Tollefson. 

Mr. Totierson. When you speak of “General Counsel,” you are 
talking about the General Counsel for the Maritime Administration 
or the Maritime Board? 

Mr. Morse. Yes, sir. 

Mr. Totierson. And I judge from what you have just said that 
when Public Counsel is permitted to intervene he then acts as a sort 
of counsel for the general public? 

Mr. Morse. That is right. 

Mr. Totierson. Is that why he has that title? 

Mr. Morse. That is right. He acts independently on his own and 

no attempt is made by the General Counsel to influence any position 
that he may take in the proceeding. He does not take a position one 
way or the other until all the evidence is in and then he obviously 
takes a position, saying he believes such and such position is the cor- 
rect legal position, or some other position is correct. He does not in 
any case act as counsel for one of the litigants under any circum- 
stances. 
_ Mr. Totterson. I was getting to that. When you have a matter 
involving a complaint, you are likely to have not only the complain- 
ant and his attorney but some other group or individual and his or 
their attorney. In addition to that, if there is a public problem in- 
volved, you permit the Public Counsel to come in? 
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Mr. Morse. Correct. 

Mr. Totxeson. As I understand you, he is not there representing 
the Board or the Administration. He is representing the general 
public? 

Mr. Morse. That is correct. 

Mr. Totterson. Then in the orders or regulations that set up his 
position, are his responsibilities and duties outlined in any way, or is 
this just a practice ? 

Mr. Morss. I have with me Mr. Edward Aptaker, who is the Chief 
of the Office of Public Counsel. Maybe he can answer that. 

The Cuarrman. What is his duty ¢ 

Mr. Morsg. Chief of the Office of Public Counsel in the General 
Counsel’s Office. 

The Cuarrman. So that all these people report to him and not to the 
General Counsel ? 

Mr. Morse. We were talking about the eight or nine lawyers that 
are in the Office of Public Counsel ¢ 

The Cuatrman. That is right. 

Mr. Morse. That is right. 

The Cuarmman. They report to him ? 

Mr. Morse. Yes, sir. 

The Cuarrman. Proceed. 

Mr. TotteFson. What I was getting at is, is there anything in the 
order setting up your positions which describe your duties and func- 
tions? 

Mr. Apraxer. Yes, Mr. Tollefson.. I believe in the management 
orders, or whatever they call the table of organization of the Federal 
Maritime Board, the description of the General Counsel’s Office also 
includes a portion describing the functions of the particular branch 
that I am responsible for. 

Mr. Totterson. Is it clear that you are in sort of an independent 
position as far as the General Counsel’s Office is concerned ? 

Mr. Apraxer. Yes, Mr. Tollefson. 

Mr. Morse. For regulatory matters only, though. 

Mr. Arraker. Yes; for regulatory matters. 

Mr. Totierson. Are you to be compared in a sense to a public 
defender ? 

Mr. Apraxer. In asense,sir. I wonder if this might help to clarify 
it just momentarily? Commissioner Aitchison of the Interstate Com- 
merce Commission once made this comment and it has been quoted in 
several court decisions; he was talking about the Interstate Commerce 
Commission, and says: 

They are not expected merely to call balls and strikes or to weigh the evidence 
submitted by the parties and let the scales tip as they will. The agency does not 
do its duty when it merely decides upon a poor or nonrepresentative record. As 
the sole representative of the public which is a third party in these proceedings, 
the agency owes the duty to investigate all the pertinent facts and to see that 
they are adduced when the parties have not put them in. 

That might help to clarify the type of function that we perform. 
It is to insure that the record is a complete one and, if there are matters 
relative to the Board’s decision that one party or the other does not pet 
in, we consider it our job to try to get that evidence in the record s 
that a full record is available. 
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Mr. TotieFson. Counsel has just suggested that I ask a question of 
you. Would you be similar to a law officer in a court-martial 

Mr. Apraxer. Something of that function, sir. The law officer, 
however, while he does not consult directly with the deciding tribunal, 
is responsible for giving legal instructions to the deciding body. 
We do not do that, Mr. Tollefson. We will submit briefs as any other 
party in the case will and those briefs bear no greater weight, except 
as to whatever merit they inherently contain, than the briefs submitted 
by any other party before the Board. Wescrupulously stay away from 
the Board when it has the matter before it for consideration. The 
Administrative Procedure Act requires that. 

Mr. Totierson. I would like to ask Mr. Morse a question or two, 
but I have one further question of you. 

You are the group that would be involved in any dual-rate conten- 
tions ¢ 

Mr. Apraker. Yes, sir. 

Mr. Totierson. Mr. Morse—Doés the 1916 act specifically make ref- 
erence to dual rates ? 

Mr. Morse. No, sir. 

Mr. Touierson. This is asking you to guess. Do you think it would 
have made any difference in the Supreme Court case if the 1916 act 
had specifically permitted dual rates ¢ 

Putting it another way, if you do not wish to answer that, do I 
gather from your statement this morning that you would suggest that 
it might be advisable to amend the 1916 act to specifically permit dual 
rates with certain protective provisions ? 

Mr. Morse. Yes, sir. 

Mr. Toiuerson. The reason I asked the question is that I had the 
feeling that if the 1916 act had made specific reference to dual rates 
and authorized them that the Supreme Court decision might have 
been different. 

Mr. Morse. I think it would have been different. 

Mr. TotieFson. Your suggestion this morning is that the commit- 
tee probably should give consideration to amending the 1916 act to 
authorize dual rates and, further, to provide for some regulation by 
some such body as your own. 

- Mr. Morse. It should spell out more specifically the degree of our 
authority of regulation. 

We have substantial authority over conferences at the present time 
im that we can disapprove a previously approved conference agree- 
ment or other activity if we find it to. be detrimental to the commerce 
of the United States. That, of course, is quite a potent weapon be- 
cause the conferences apparently feel it is to their advantage to oper- 
ate in a conference so that if there is a threat of dissolution of the 
conference it is quite serious to them. 

Mr: Totierson. I have one other question. You mentioned the ICC 
as a wholly independent agency. 

Mr. Morse. Yes, sir. 

Mr. TotitErson. Are you more like CAB than you are like ICC? 

Mr. Morse. No; CAB is also wholly independent. 

Mr. Totierson. That is all, Mr. Chairman. 

The Cuarrman. Mr. Garmatz. 
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Mr. Garmatz. Mr. Morse, you spoke about not hearing necessarily 

all the complaints providing they are settled satisfactorily to both 
parties. Also, on page 4, you say— 
There are 125 steamship conferences covering the various foreign trades of 
the United States. The minutes and records of their meetings, and their rates 
and practices, are filed with the Board and are examined so far as staff limita- 
tions permit. * * * 

Is it possible in these conferences that they could make agreements 
among themselves that may be breaking the rules and regulations 
somehow or other without it even coming to your attention through 
lack of staff? 

Mr. Morse. Yes, Mr. Garmatz; that is possible. 

Mr. Garmatz. Do you have much of that? Ido not want to blame 
anyone but is it possible that they could make certain agreements 
among themselves which are not up to the Board thinking but which 
might not be called to your attention? They may be in practice for 
a year and not reach your attention. 

Mr. Morse. We have 21 people employed in our Regulation Office. 
The CAB on the other hand, which does not have substantially 
greater volume of work, has practically 150 people. 

Mr. Garmatz. Is it not important, then, to have enough staff to go 
into those things? 

Mr. Morse. It surely is. 

Mr. Garmatz. How important is it ? 

Mr. Morsp, It is very important. I feel that we have been derelict 
in our duty to a degree in failing to get enough additional appropria- 
tion to have enough people in that office. 

Mr. Garmatz. That is where you state here that you are limited 
as far as your staff is concerned. 

The CHatrman. Mr. Ray. 

Mr. Ray. No questions at this time. 

The Cuarrman. Mr. Zelenko. 

Mr. ZetenKo. Mr. Morse, I should like to ask a few questions on 
the broad aspects of this proposed legislation if any is needed. Your 
situation is unlike the domestic one, is it not, where you not only have 
to contend with U.S. business concerns but also foreign business 
concerns ? 

Mr. Morse. That is correct. 

Mr. ZetenKo. Over which, of course, you have substantially no 
regulatory power. Isay “substantially.” 

Mr. Morse. Substantially no regulatory power; yes, sir. 

Mr. Zevtenxo. And a government other than ours, sitting, let us say, 
in their legislative body, working on legislation along this line, would 
similarly have no regulatory powers substantially over our shipping; 
would they ? 

Mr. Morse. Well, let me answer it a little bit differently, Mr. 
Zelenko. I believe that the Congress, if it saw fit to do so, could give 
us jurisdiction to fix the level of rates over carriers in our foreign 
trade but the problem is that, if we do it, what if the country at the 
other end does exactly the same. Unless they coincide, we are in 
trouble. 

Mr. ZELENKO. I want to explore your problem first. 
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We can regulate our industry, that is, those that are American. 
We cannot regulate the foreign flag or the foreign countries substan- 
tially. That is a matter for their government. They could retaliate. 
T do not know whether that is a good word or not, but they could work 
up similar or analogous legislation 2 

Mr. Morse. That is correct. 

Mr. ZELENKO. So that the problem that we have here is far more 
difficult and complex than the matter of the ICC or CAB within the 
boundaries of the United States? 

Mr. Morse. That is right. 

Mr. ZeLENKO. We also have another fact here. I think it will be 
understood without belaboring the point that, if you cut prices and 
keep cutting them, the only survivor will be the person who is strong 
financially to start with, similar to these milk wars we have once in 
a while in retail stores. The supermarket usually outlasts the inde- 
pendent grocer. Not only do you have that competition, if you have 
a rate war between a weak and strong American company, let us say, 
but you have the third factor of a foreign company entering into the 
same competition which, without going into details, of course, can 
undersell or underprice any American company by reason of its costs, 
wages, and others being much lower, so that we have these three 
factors: Strong American companies, weak American companies, and 
then foreign companies all working along the same side of the street. 

Mr. Morse. That is right. 

Mr. Zetenko. Let me ask you this. Are these conferences made 
up of both American and foreign companies at the present time? 

Mr. Morse. Yes, sir. 

Mr. ZeLeNKO. What would happen if, let us say, we legislated out 
conferences, we ruled them illegal? Would we not then be in the 
position of having these foreign countries gang up on us and take 
all the trade by reason of the fact that, let us say, our own companies 
would be engaged in rate wars? They would be ‘fighting the foreign 
competition, would they not, with no protection here at all? 

Mr. Morse. No protection here at all. 

Mr. ZeELENKO. They would be fighting the foreign countries. 

Mr. Morse. They would be fighting each other for the cargo and 
fighting the foreigners also. 

Mr. ZELENKO. They would both lose out, would they not, if we 
figure the cost aspect of it 4 

“Mr. Mors. They would all lose eventually. 

Mr. Zetenko. Our people would lose. 

Mr. Morse. It depends on who is the strongest. Ultimately the 
big lines would have the best chance of survival because the losses 
they would sustain in a rate war here might be made up in some other 
trade in which there is no rate war going whereas a small line, who 
is operating only in a trade where there exists a rate war, would not 
have che opportunity of making ends meet in some other trade. 

Mr. ZeLENKO. Would it be fair to imply that the strongest Ameri- 
can vompany, by reason of costs, would have great difficulty i in meet- 
ing foreign competition in the same route, that is, a foreign company 
with the same amount of ships? 

Mr. Morse. That requires a little explanation. An unsubsidized 
American flag line would have extreme difficulty in existing over a 
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period of years against open competition. A subsidized American 
flag line would be in a stronger position. 

Mr. Zetenxo. And the subsidy would have to become increasingly 
larger itself each year as the competition grew closer, would it not? 

Mr. Morse. As they failed to make profits there would be no re- 
capture. Furthermore, for even a subsidized company, the overall 
operating expenses are greater than a foreign flag company of the 
sume size, for two reasons: One is the managerial expense. The 
American staff is paid more than the staff on the foreign end. 

Secondly, we design our ships to a higher quality in most instances 
than the foreign flag competitor, so that there is a greater capital] 
investment involved. 

Mr. ZreLenKo. So that, the unsubsidized company would possibly 
be forced out earlier than the subsidized company. The subsidized 
company would be in the position of requiring more subsidy or, if 
they would not require more subsidy, there would be no recapture, 
so that that would cost the Government and taxpayer money in any 
event. 

Mr. Morse. Yes, sir. 

Mr. ZeLen«Ko. So that you feel then, do you, from a general aspect, 
without going into detail, that conferences are necessary in this indus- 
try in order to have an American merchant marine survive? 

Mr. Morse. Yes; I do. There must be some means of preventing 
rate wars and this is the best device that has been thought of to date. 

Mr. ZELENKO. Now, to tie in my first series of questions, the Gov- 
ernment itself could not regulate the rates because we could not regu- 
late the foreign companies so that the conference system, where they 
regulate themselves, made up of foreign companies and American com- 
panies, you say is the best; and do you say that that is the only method 
of doing it legally and logically, tying back to my first series of ques- 
tions that we sald not make laws for foreign countries substantially ? 
We could pass any law saying that this is a conference rate and this 
should be done, but it would not have any effect. It must, of necessity, 
be a self-regulatory proposition, must it not, between the shipping com- 
panies of America and the other companies’ interests? 

Mr. Morsz. That is right, in my opinion. 

Mr. ZeLenKo. Do you see any other substitute ? 

Mr. Morse. I do not know of any substitute. Furthermore, you 
must bear in mind the fact that the liner vessels that are conference 
members also compete for cargoes with the tramps and they are com- 
pletely uncontrolled as to rates, so that you either have to control 
the rate of every vessel or you have to make some provision for self 
control. 

Mr. ZetenKO. I am talking now without going into detail of the 
matter of principle. I am not going into regulations and practices 
but the conference principle, you feel, is one of the great survival 
devices of the American merchant marine? 

Mr. Morse. I do definitely. 

Mr. ZetenKo. And you see no substitute for it ? 

Mr. Morse. I know of no substitute. 

Mr. ZeLENKO. Now, coming down to the Supreme Court case, do 
1 understand correctly that the Department of Agriculture was an 
interested party in that case? 
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Mr. Morse. Yes, sir. 

Mr. ZeLENKO. Which side did that department take ? 

Mr. Morse. It took the position opposing the validity of the dual 
rate system. 

Mr. ZeLENKO. I see. Without going into too much detail, can you 
give us briefly what the reason for their position was, if you know ? 

Mr. Morse. I think it is simple enough. They want the cheapest 
possible rate that they can get and they felt that they can get cheaper 
rates on open competition than they could through a conference 
system. 

“a. ZELENKO. I see. They felt that there should be no artificial 
rate here, that it should be free competition ? 

Mr. Morse. Yes, sir. 

Mr. Ze.enxo. Is that the same department that comes to Congress 
for price supports on farm commodities ? 

Mr. Morse. Yes, sir. 

Mr. ZeLenxko. I just asked that for information. 

Now, was the Department of Justice interested in that case also? 

Mr. Morse. Yes, sir. 

Mr. ZELENKO. What position did they take? 

Mr. Morse. The Antitrust Section of the Department of Justice 
also opposed the dual-rate system. 

Mr. ZeLENKO. Can you briefly give me the reasons that they ad- 
vanced for that position, if you know ? 

Mr. Morse. I did not read their briefs, but Mr. Aptaker I am sure 
can give it to you briefly. 

Mr. ZeLEnKo. Very Liriefiy, 

Mr. Apraker. Mr. Zelenko, I am trying to guess what motivates 
another person, but I guess their motivation arose from the fact that 
basically they are oriented to a pro-competition viewpoint. 

Mr. ZELENKO. I see. 

Mr. Apraxer. And their initial starting point would be that a dual- 
rate system limits competition, ergo it is probably suspect. 

Mr. ZetenxKo. Isee. In other words, the Department of Justice felt 
that any price-fixing device, as such, in principle is contrary to the 
Department of Justice’ stand ? 

Mr. Aptaxker. I believe that is correct. 

Mr. ZELENKO. They were on the same side as another department 
which stands for price support, the Department of Agriculture. 

I want this understood. I voted for price supports and I feel that 
that is necessary for the American economy. What I am trying to 
find out is whether there is a reason why this industry should not have 
some support in some way to help itself or whether there is a distine- 
tion or discrimination. That is the purpose of my questions. 

I did not mean to be facetious about it. It is good for the Depart- 
ment of Agriculture. I am trying to find out whether it is good for 
the merchant marine, too, in a way. 

Now, I want to ask vou this question. You also have this problem, 
have you not? You start with the basic law of freedom of the seas 
whereas, in domestic economy, there does not exist such freedom in 
transportation. Regulation of land and air does not have the in- 
herent principle of freedom of the seas so that you are trying to 
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accomplish the best possible way to get some kind of control over an 
area where inherently there should be no control. 

Mr. Morse. Where inherently there is no control. 

Mr. ZetenKo. That is what I mean. 

I have just another question or two. 

The CHarrMan. Let me say this now. We are going to be a long 
time on this matter. I want every member of this committee to take 
all the time he wants totake. We will bea long time. 

Mr. Ze.ENKo. I shall not take too much time. 

The CuarrMan. I want you to take all the time you need. 

Mr. Totterson. Would the gentleman yield ? 

Mr. Zevenxo. [ yield. 

Mr. Totierson. I think maybe the gentleman will be interested in 
this, too. Could I ask, Mr. Morse, do you know or can you find out 
what the ig gre of Justice report was on the 1916 bill? 


Mr. Morse. I do not know but we will check on that. 
Mr. TotiEFrson. Would you do that ? 
Thank you. 


Mr. ZeLENKO. Now, did I understand you correctly in your state- 
ment that the Japanese Government had a law similar to ours against 
deferred rebates and against fighting ships and that they repealed that 
law now ? 

Mr. Morse. They repealed it ; yes, sir. 

Mr. ZeLENKO. Do you think that that has anything to do with the 
fact that Japan has now become industrialized and wants to get all 
the manufactured products over to this country as cheap as possible 
and perhaps cut American prices of American manufacturing and 
that is the reason that they pulled out on it? 

Have you any information on that ? 

Mr. Morse. I have no definite information but I would have at 
least two assumptions. 

One is that the act which was just recently repealed was one of the 
acts which were adopted by the Diet in 1947 or 1948, in that — 
which grew out of the occupation. It was a philosophy which 
somewhat contrary to the Japanese thinking. It was a phficeophds 
which we urged that they adopt. 

The second thing is that I think that the repeal of the bill is not for 
the purpose of causing unrestricted freight rates but just the contrary, 
to give greater control to conference activities. 

Mr. Zevtenko. If legislation were enacted giving legality to the 
conference system and dual rates, I think you indicated that that 
would be the best possible solution of the complex problem with which 
we are confronted. 

Mr. Morse. I do think it would. My interest here, Mr. Zelenko, is 
twofold. I am interested in the American flag carriers so that they 
may survive. 

I am equally or more greatly interested in the import and export 
commerce of the United States. 

I think in the long run that is at least as important as our American 
merchant marine. 

Mr. Zevenko. The import and export commerce, of course, balanced 
with the need and necessity for the survival of the merchant marine. 
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Of course, if there were vessels, the freight rates of which were as 
cheap as possible, that would benefit the m: mufacturer and the shipper 
because he could get his goods across cheaply, generally speaking. 

Now, if we care only “for him, we disregard the necessity for the 
survival of the American merchant marine if we do not have con- 
ferences and dual rates, if we throw it all open. 

Mr. Morse. The importers and exporters have usually stressed in 
their appearances before the Board that they are as much or more 
interested in stability as they are in reduced rates. 

Mr. ZetenKko. And the stability is provided by these conferences 
and by the dual rate system properly regulated 

Mr. Morse. Yes, sir; it may not be ideal. Do not misunderstand. 

Mr. ZeLenKo. We all understand that it may be the best of 
number of poor solutions. 

Let me ask you this. Some of the argument against the dual rate 
system has been the fact perhaps that come of the decisions by the 
conferences themsely es have been arbitrary and secret and a shipper 
does not know what is going to come out of his complaint or his 
request. He has nowhere to go. Somebody thousands of miles away 
in the conference has ruled a certain rate. That has been one of the 
arguments against the dual rate system on the part of shippers, has 
it not? 

Mr. Morse. Surely. 

Mr. ZeL_enko. Do you have any possible solution specifically on that 
aspect of the problem? We start off with the idea that the shipper 
wants stability. You say that the conference and dual rates provide 
stability. Yet, he complains. He says, “I have no recourse against 
somebody thousands of miles away setting this rate.” 

Have you any solution in mind for that ‘particular complaint ? 

Mr. Morse. Yes, sir; I have several. 

One complaint, of course, m: iy be based on the individual chairman. 
One individual may be arbitrary and another individual may be a 
very fair-minded man, so that you will get that sort of complaint 
in any event. 

On means of minimizing this sort of thing, I have already directed 
our personnel office to find ways and means and money to have a 
representative of our Office of Regulation in New York, New Orleans, 
and San Francisco, as a start, so that the people on those coasts will 
have a man fairly on by to whom they can go and say, “We are 
being mistreated,” or “We need this,” or “we need” some other help. 

That is a start. 

Mr. ZeELENKO. Of course, in a situation like that, time is of the 
essence. The shipper has to ship and he cannot go through laborious 
and intricate processes. That is the reason you have somebody avail- 
able, is that right ? 

Mr. Morse. We do not today have someone available but we are 
going to find ways and means of doing it. 

Mr. ZeLenKo. What power would that represent of your office ‘ 
Let us assume that a shipper gets a rate from a chairman and is 
dissatisfied with it and one of the complaints they have now is that 
they cannot do anything about it in a hurry. Let us assume you 
have a man in San Francisco, your proposed representative. The 
shipper then would communicate with him. What power would your 
representative have to do something about it ? 








32 STEAMSHIP CONFERENCE STUDY 


Mr. Morss. He would have no direct power. It seems to me that 
there are several ways of handling it. 

One would be for him to go to the conference and say, “Here, this 
sounds like a reasonable request. Why are you not meeting it?” 

If the conference fails to satisfy him that it is a reasonable request, 
then the normal procedure would be for him to immediately report 
to Mr. Tibbott’s office and Mr. Tibbott’s office would make a recom- 
mendation to the Board, assuming that the action was unreasonable. 

The recommendation would be that the Board should initiate pro- 
ceeding on its own to disband the conference on the basis that it is 
detrimental to the commerce of the United States. 

Mr. ZELENKO. Coming to that point, if they do not file in accord- 
ance with your regulations, you have a procedure as to methods of 
filing rates, have you not ? 

Mr. Morse. Yes, sir. 

Mr. ZELENKO. What is the penalty? Let us say they do not disclose 
properly or they file improper information. What recourse does the 

overnment or your Board have against somebody who might file 
something improperly or give you incorrect information ? 

Mr. Morse. There is no penalty of which I am aware for merely 
failing to abide by a regulation that the Board has, but if the failure 
constitutes a statutory violation, there are penalties set out in the act. 

Mr. ZetenxKo. There isa regulation to file information. 

Suppose incorrect information is filed? Then there is nothing 
that the Board can do about it? In other words, suppose there was a 
violation. Suppose they do not file information at all or whatever 
they file is all wrong as shown by later examination. What can be 
done about that ? 

Mr. Morse. I think that would constitute conduct which is detri- 
mental to the commerce of the United States and we would disband 
the conference. 

Mr. ZevenKo. I think we have a provision in the Criminal Code 
against filing improper information with a Government body. What 
do you mean by “disbanding”? Do you just issue an order and say 
the conference is out ? 

Mr. Morse. No; we would issue order to show cause why the con- 
ference should not be disbanded. 

Mr. ZeLENKO. You see, what I am trying to get at is this: Generally 
speaking, and when I say “generally,” that may be in numbers, the 
conference system seems to be favored, and also the dual rate systems. 
I am trying to get into the complaints and arguments against it to see 
whether they can be resolved. That is why I took up the question of 
the Department of Agriculture having price supports itself, and the 
question of the Department of Justice. Just to get back to that very 
briefly, the Department of Justice enforces a 50-50 law, as an example, 
and the fair trade law that was in existence for some time. I am 
trying torun through industries of different kinds. 

Just coming down to one last point, the company involved in the 
Supreme Court case was an independent; is that right? 

Mr. Morse. They were the complainant. 

Mr. ZetENKo. Is that a large or small company, according to the 
standard in the industry ? 

Mr. Morse. It isa medium-sized company. 
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Mr. ZeLenKo. What was the complaint of that particular company ? 

Mr. Morsr. The complaint was that the dual rate system which the 
conference was attempting to put into effect was in violation of the 
1916 act and that it was prejudicial to their interest. 

Mr. ZeLENKO. I see. Now, that company had a number of causes 
through the years on that particular problem, had it not ? 

Mr. Morse. Yes; they consistently opposed the dual rate system. 

Mr. Zetunxo. Had they had dealings with your particular Board 
in regard to that? Had they filed complaints with your Board from 
time to time ? 

Mr. Morse. Yes, sir. The Supreme Court case was an appeal from 
a Board decision that went up through the Court. 

Mr. ZeLeNKO. Yes. Now, the complaint was against a particular 
conference’s dual rate ? 

Mr. Morse. Yes, sir. 

Mr. ZELENKO. Now, let us say there was no conference. That com- 
pany, among others, would be subject to a rate war, would it not, gen- 
erally speaking, if there was no conference ? 

Mr. Morse. Ifa rate war intervened, yes, sir, it would be. 

Mr. ZELENKO. I see. Now, I do not mean to single out the company 
just because it is the one company, but I think it is an example to point 
up the problem that went into the Court in your dealing with this 
particular company. Was this company ever subject to a rate war in 
this situation ? 

Mr. Morse. Yes, sir. 

Mr. ZeLENKO. Can you tell me when ? 

Mr. Morse. Yes, sir. The case is the Trans-Pacific Freight Con- 
ference of Japan, which is one instance where there was a rate war in 
which this company was also involved. 

Mr. ZeLENKO. What happened? What was the outcome of that 
rate war? 

Mr. Morse. I do not recall the details but the rate dropped off very, 
very materially during the existence of a rate war. The conference 
opened their rates on the major commodities. 

Mr. ZeLenxKo. You had no conference? 

Mr. Morse. The conference continued but there was no rate level on 
the major commodities. It was the minimum that each line was 
willing to offer to get the busniess. 

Mr. ZELENKO. What was the result ? 

Mr. Morse. As I recall, this particular company reduced its sail- 
ings and carried little or no cargo for several years from that. 

Mr. ZeLEnKo. They lost money, too? 

Mr. Morse. Every one lost money. 

Mr. ZELENKO. What was the result of it? Was the conference later 
restored ? 

Mr. Morsg. It still does not have a dual rate system. 

Mr. ZetenxKo. I see, and it is open. The same situation exists. 
The sailings are fewer. There are not many cargoes. What I want to 
know is what happened to that rate war? 

Mr. Morse. The rates have been fairly well stabilized in recent 
years. 

Mr. ZeLENKO. How? 
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Mr. Morse. More or less a truce, I would say. The conference estab- 
lished a rate level which I believe the nonconference line agreed to 
meet. 

Mr. Zetenxo. In other words, when you had this one situation of 
a rate war involving this same carrier, when it got down to everybody 
losing money, then they compromised their principle a bit and agreed 
to go ahead with everybody else. Is that what happened? 

Mr. Morse. They did not join the conference, but I believe that 
they are maintaining substantially the same rate as the conference is 
maintaining. 

Mr. ZeLeNKO. I see; and they are living with that conference now ? 

Mr. Morse. As nonconference, yes, sir. 

Mr. Zevenko. Is this case that came up in the Supreme Court in 
the same route or in a different route ? 

Mr. Morse, The trans-Pacific is from Japan to California and the 
case that went to the Supreme Court was from Japan to the Atlantic 
Coast. 

Mr. Zetenxo. In other words, it was a different route. 

Mr. Morse. Yes. sir. 

Mr. ZELENKO. In that rate war, where this one company finally made 
a truce, were any companies forced out of business ? 

Mr. Morse. Merely from recollection now, I believe that there were 
a number of companies that withdrew from the trade. 

Mr. Zetenxo. I see. In other words, here we have this rate war. 
The conference opens up. Everybody is on his own. What you said 
happens generally happened in this specific rate war. 

Mr. Morse. Correct. 

Mr. Ze_enko. A number of people were forced out of the competi- 
tion. At that point, this carrier makes a truce with the conference. 
Then they have it all to themselves ? 

Mr. Morse. The rates got to a level where they did not even pay for 
the loading and discharging costs. It was a very serious situation. 

Mr. ZetenKo. Were the companies that were forced out only Amer- 
ican companies or were they foreign companies, too ? 

Mr. Morse. I do not recall that any American-flag carrier was 
forced out of the trade. I think it was some of the weaker foreign-flag 
lines that withdrew. 

Mr. Zetenko. I see. Are there some foreign-flag lines still in that 
conference ? 

Mr. Morse. Oh, yes. 

Mr. ZeLenko. But a number of companies were forced out? 

Mr. Morse. Yes, sir. 

Mr. Zetenko. And there are dual rates in effect in that particular 
route now / 

Mr. Morse. No, the dual-rate system was not approved by the Mari- 
time Board. That was the occasion on which I filed the dissent. 

Mr. ZeLenKo. I see. Let me ask you this, sir. Has that particular 
carrier an objection in principle, if you know, because you have been 
dealing with him, to dual rates, or does it only deal with specific 
routes ¢ 

Mr. Morse. I would rather have them speak for themselves, sir. 

Mr. ZeLenxo. If you know. 

Mr. Morse. I really do not know. 
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Mr. Ze_enKo. You cannot tel] from any of your records? Does 
that particular carrier belong to any conferences at all ? 

Mr. Morse. I am unaware of any. 

Mr. Zetenko. Are there any other carriers that you know in that 
same position or is there just this one? 

Mr. Morse. Oh, there are other carriers that, from time to time, are 
nonconference. Some are consistently nonconference. Some are non- 
conference temporarily for their own convenience. 

Mr. Zetenko. I have one more question. Do you feel that if the 
conference system and the dual-rate system were eliminated that that 
would lessen the chances of survival of the American merchant ma- 
rine? QOn the other hand, if we passed laws in this country to effect 
too much Government regulation of this conference system, do you 
think that would cause the other countries to adopt the same idea? 
That is, they would go in for laws and regulations, too. In other 
words, what I mean is, Do you think that it might be better to keep 
hands off but just to have this system continue with proper or mini- 
mum regulation? I want your opinion. 

Mr. Morse. We are one of the leading maritime nations of the 
world and, if we set a pattern, there are going to be a lot of countries 
that are going to adopt that pattern. 

If we “attempt to overcontrol international ocean freight, we are 
going to have retaliation of a similar nature from other forei ign coun- 
tries that trade with us. 

Mr. ZeLENKO. | believe you indicated that from a financial aspect of 
operating, we would suffer because their regulations and mode of 
operation and their level of payments and costs would be so far below 
us that we would suffer. 

Mr. Morse. Yes, sir. In my opinion, we would. 

Mr. ZeLENKo. What you are trying to accomplish in advocating 
perpetuating this system is a fair balance between the shipper and the 
American carrier and the foreign carrier ? 

Mr. Morse. Yes, sir. 

Mr. ZeELENKo. You have found it works out reasonably well ? 

Mr. Morse. Yes, sir. 

Mr. ZELENKO. Thank you, Mr. Chairman. 

The CHarrmMan. So that I will understand, you say they reached a 
compromise when they had a price war in this certain conference. 
Isthat the word you used ¢ 

Mr. Morse. Truce, yes, sir. 

The Cuamman. Was that truce a result of a meeting between the 
nonconference and the conference operators and they came to agree- 
ment asa result of collaboration 4 

Mr. Morse. I do not think that there was any section 15 agreement. 

The Cuairman. I mean, they just got together and talked it over? 

Mr. Morse. An agreement between the group would be a section 15 
agreement and I honestly do not know precisely how the problem was 
eventually worked out, but it is getting along. 

The CHarmMan. You mean representatives of the conference lines 
and the nonconference lines chatted together a little bit and got it 
smoothed over? That was after they caused some other people to 
withdraw from this trade route? 

Mr. Morse. Yes, sir. I am unaware that there was any agreement 
of any nature between the nonconference line and the conference lines. 
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I think what happened, as Mr. Aptaker reminds me, was that the non- 
conference line published a statement that : 


From this date forward we are going to observe rates at a given level— 


which was higher than the then existing rates, and the conferences 
adopted the same or similar rates. 

The Cuarrman. I would conclude that that was back to profitable 
transportation ? 

Mr. Morse. I cannot answer that. I would assume that it was at 
least a breakeven rate. 

The CuarrMan, But it is a fact that, as the result of this battle that 
there did withdraw from this trade route other companies who were 
serving it? 

Mr. Morse. That is my recollection, and I would like to check it and 
verify it for the record. 

The CHarrman. And after they withdrew, then this compromise 
came into effect ? 

Mr. Morse. That is my recollection of the sequence. 

The CuatrMan. I have one more as to this Japanese repeal. 

What did you say they repealed ? 

Mr. Morse. They repealed the provisions of the statute which pro- 
hibited deferred rebates and fighting ships which meant that, there- 
after, lines and conferences trading to Japan would initiate a deferred 
rebate system. 

The CuatrMan. Are they now in the conference? 

Mr. Morse. Yes, sir. 

The CHatrman. They are in the conference and under their na- 
tional statutes they can have a fighting ship and a rebate system? 

Mr. Morse. Yes, sir. England permits the deferred rebate sys- 
tem. ‘They also have what we call a closed conference, a club. 

The CuHarrMan. We do not permit that? 

Mr. Morse. We do not permit that. 

The Cuatrman. Are you finished ? 

Mr. ZeLenKo. Yes. 

The Cuarrman. Mr. Mailliard. 

Mr. Maru1arp. Mr. Morse, pursuing this a little bit, it would 
seem to me that the most severe sufferers in these rate wars would 
be the American subsidized lines because they cannot withdraw from 
the trade. Is that a fair statement? 

Mr. Morse. They may not withdraw without our permission, that 
is right, and having to call and getting little or no cargo or insufficient 
cargo makes it very unprofitable for them. 

Mr. Marrurarp. So that, the fairly strong foreign operator and 
perhaps even a strong American independent would have the ad- 
vantage that they operate in other trades and can shift their ton- 
nage to serve other trades if the rate war gets too hot? 

Mr. Morse. Yes, sir. 

Mr. Mariirarp. Our subsidized lines cannot do that ? 

Mr. Morse. They cannot do so. With our permission they may 
reduce the number of sailings but they cannot put the vessels in 
other trades ordinarily, short of going through a 605(c) hearing. 
Mr. Maruurarp. Which is a rather cumbersome procedure ? 

Mr. Morse. Quite. 
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Mr. Maru1arp. So that they would, in effect, just have their ships 
tied up if you gave them permission to reduce their sailings? 

Mr. Morse. Yes, sir; unless they could charter it out and they 
would have to get our permission to do that. 

Mr. Maiu1arp. So that they take the biggest clobbering faster in 
a rate war than any one? 

Mr. Morse. I think that is a fair statement. 

Mr. Maruiarp. At least they have less flexibility with which to 
meet the problems of a rate war. 

Mr. Morse, do you know how the International Air Conferences 
work? 

Mr. Morse. I do not know the details. It is IATA. I do not 
know the details of how its activities are policed by the CAB or its 
activities are approved by the CAB. 

Mr. Marturarp. However, presumably air transport is more con- 
trolled by all nations than sea transport; is that correct ? 

Mr. Morse. Yes; because you must receive landing privileges before 
a foreign plane can land here in the United States or in Great Britain 
or in any other country, so that there is much more control by the 
governments over the volume of traffic to and from a given country. 

Mr. Matiarp. So that, this problem of international ocean ship- 
ping really is a unique subject and there is no comparable problem 
in any other form of transportation. 

Mr. Morse. It is unique. 

Mr. Mauut1arp. I was interested, in talking to some of the shipping 
people in Sydney, Australia, a few months ago, to find that they 
consider the deferred rebate almost essential to their operation. 

They would not even be satisfied with a dual rate system. 

I was also very much interested to find that customarily the rep- 
resentative of government that has a function similar to yours sits 
in on rate discussions not with any power but just as a sort of a 
referee without any power, so that the public interest is always pre- 
sented when these meetings take place. I, personally, am delighted 
to hear that you are going to put representatives in the principal ports 
where the conferences operate. I think that might get away from a 
lot of the shippers’ complaints that we have had. 

Mr. Morse. My idea would be that these representatives, particu- 
larly if there is a complaint by a given shipper as to a rate, say, would 
sit in at the conference meeting and hear the pros and cons so that 
he would have firsthand information and could report back to Wash- 
ington whether he thinks something should be done by the Government. 

Mr. Matiurarp. That has been apparently their practice in Australia 
and they claim it has worked very successfully and they have even 
gone to the point of trying to go behind the shipper and bring in the 
fellow whom the shipper represents whenever there appears to be any 
misunderstanding. 

In this case, their biggest export being wool, they will get a raiser 
as well as the wool buyer and shipper to sit in to find out how the rate 
is determined, so that everybody understands that it is fair and 
reasonable. 

It is informal, but it seems to work. 

That is all T[have, Mr. Chairman. 
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The Cuarrman. Is there some kind of control that you have over 
foreign ships coming into our ports other than in time of war? 

Mr. Morse. Maritime does not have, except under sections 16 and 17, 
and I think perhaps section 14 where the practices or rates are unrea- 
sonably detrimental to the commerce of the United States. We have 
very limited control over the activities of an independent line, very 
limited control. 

The Cuairman. Do you give a permit as in the case of air traffic? 

Mr. Morsr. No; so such permit is required. They have to meet 
the Coast Guard or customs requirements. Other than that, we have 
no control. 

The Cuatrman. There is no regulation in maritime as there is in 
air transportation ? 

Mr. Morse. No, sir. 

The CHarrman. Mr. Downing. 

Mr. Downtna. Mr. Morse, you could deny the right to enter a port 
toa vessel ? 

Mr. Morse. Maritime? 

Mr. Downtne. Yes. 

Mr. Morsr. No, sir. 

Mr. DownineG. You have no authority ? 

Mr. Morse. Under section 14(a), if a foreign line was a member of 
a foreign conference and refused to admit an American line to that 
conference we could refuse to admit that foreign line, but there are 
very limited areas where we have any such authority over any foreign 
conference. 

The principle is freedom of the seas. 

Mr. Totterson. Would the gentleman yield for a related question / 

Mr. Downrna. Yes, indeed. 

Mr. TotieFrson. Would that foreign line have any right of appeal 
to any court or body in this country with respect to your rule? 

Mr. Morse. I would think so. I think under the Administrative 
Procedure Act or the Hobbs Act, there is an appeal from such a deci- 
sion by our Board. 

Mr. Totterson. Thank ‘you. 

Mr. Downina. Then you do not have the authority now to deny a 
ship the right of entry intoa U.S. port ? 

Mr. Morse. Exc ept in rare instances. 

Mr. Downtne. In your statement you state that you had a limited 
staff. Could you tell me whether it is your intention or the intention 
of the Board to enlarge and supplement your present staff ? 

Mr. Morse. To the extent that we can get appropriations and addi- 
tional bodies, we will do so and, furthermore, despite the fact that 
ve are reducing our staff and have for a number of years, we are going 
to endeavor to refrain from filling some spots so that we can use that 
money and those bodies in the regulatory office. We think it needs to 
be beefed up more than some of our other activities need beefing up. 

Mr. Downrna. Getting to a specific question, under present recula- 
tion conferences are required to file a rate 30 days after it becomes 
effective; is that not correct ? 

Mr. Morst. That is in our outbound trade where all carriers are 
obligated to file rates 30 days after they have become effective. 

In the inbound trade, we have no such requirement excepting only 
as to conference lines. 
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On conference lines, we require that they file both their inbound and 
their outbound rates. 

Mr. Down1na. Is that rate filed for approval by the Board or merely 
filed ? 

Mr. Morsx. It is filed for information. 

Mr. Downine. Then is that information made available to the 
public ? 

Mr. Morse. Oh, yes. 

Mr. Downtnea. A shipper can see that ? 

Mr. Morse. Tariffs are available in our regulation office and the 
tariffs are available in the offices of the conferences for inspection by 
shippers. 

Mr. Downrna. A shipper can obtain the rates from the Board, is 
that correct ¢ 

Mr. Morse. Yes, sir. 

Mr. Downing. I have one final question. 

Approximately half of the conferences use the dual-rate system. 
What sort of system do the other conferences use ? 

Mr. Morse. They merely establish their rates through a single rate 
system through conference es agreement and there is little or no non- 
conference competition in those other areas. 

Mr. Downine. Would that primarily saabiiialn whether a dual rate 
is set up ? 

Mr. Morse. Yes, sir. 

Mr. Downtnea. Thank you, Mr. Chairman. 

The CuatrMan. Mr. Glenn. 

Mr. Gitenn. Mr. Morse, does the Board or the Office of the Admin- 
istrator sreanithy have any officers or personnel stationed elsewhere 
than in Washington ¢ 

Mr. Morse. Yes. We have offices in New York, New Orleans, and 
San Francisco. We have personnel in other offices but they are more 
on the administrative side and not on the regulatory side. 

Mr. Gutenn. When you speak of the 1 egulatory side, does that come 
under the Board or under the Office of the Administrator? 

Mr. Morse. That comes exclusively under the Board. 

Mr. Gunn. I was a little confused on your explanation of the setup 
of your counsel. Do you think that if there was a sharper line of 
demarcation between the duties and powers of the Board and the 
Office of the Administrator that there would be less confusion or it 
would be easier to handle than it is presently ¢ 

Mr. Morse. We have no difficulty in identifying the duties of the 
Public Counsel’s Office and the General Counsel’s Office. Actually, 
the responsibilities of the Board and the responsibilities of the Admin- 
istration are a little bit confusing. You have to examine section by 
section and then relate back to the Reorganization Plan 21 to identify 
whether it is a Board activity or an Administration activity. Once 
you get the pattern established, it is pretty easy to work with. 

Mr. ZELENKO. Would the gentleman yield ? 

Mr. Guenn. Yes. 

Mr. Zetenko. With the Chairman’s permission I wonder, Mr. Morse, 
if you could in a page or two very briefly submit to the committee the 
setup that you are talking about so that it would be clarified and also 
if you would be good enough to submit any proposed setup that you 
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think the future should hold in our activities here in examining this, 

what you think should be done from the administrative standpoint. 
The Cuairman. That may be inserted in the record at this point. 
(The information referred to follows :) 


DIVISION OF FUNCTIONS 
FEDERAL MARITIME BOARD AND MARITIME ADMINISTRATION 


Reorganization Plan No. 21 of 1950 created the Federal Maritime Board and 
Maritime Administration and transferred to these two bodies all the functions 
of the U.S. Maritime Commission. At the same time, the plan abolished the 
latter agency. 

The message from the President of the United States transmitting and ex- 
plaining Reorganization Plan 21 of 1950 and the plan itself are reprinted in 
House Document No. 526, 81st Congress, 2d session, and also appear at 15 F.R. 
3178, and in the note following 46 U.S.C.A. 1111. 

The message from the President describes the functions of the former Mari- 
time Commission as falling into two basic classes: 

“These two classes of functions are (a) regulatory and (0b) operating and 
promotional. Under various acts the Commission regulates rates and services 
of water carriers; passes on agreements among carriers; and protects shippers 
against unfair and discriminatory practices. This type of activity requires the 
deliberation and independence of judgment which a board or commission is es- 
pecially well designed to provide. But at the same time the Commission is 
charged with the conduct of a variety of large and costly promotional and busi- 
ness-type programs demanding the prompt and vigorous administration for 
which experience both in Government and in private enterprise has demon- 
strated that a single executive is essential.” 

Consistent with this genera! line of distinction, the plan proceeded to appor- 
tion all the functions of the former Maritime Commission between the Federal 
Maritime Board as a quasi-judicial or deliberative body, and the Maritime Ad- 
ministration, as an executive arm of the Commerce Department. 

Generally described, the functions transferred to the Federal Maritime Board 
were: 

(1) The regulatory functions of the former Maritime Commission arising 
out of sections 14 to 20, inclusive, and sections 22 to 33, inclusive, of the Shipping 
Act, 1916 (46 U.S.C. 812-819 and 821-832); regulatory functions arising out 
of the Intercoastal Shipping Act, 1933 (46 U.S.C. 843-848) ; functions respecting 
the making of rules and regulations under section 19, Merchant Marine Act, 
1920, exclusive of subsection (1)(a) (46 U.S.C. 876); the functions arising out 
of section 212(e), Merchant Marine Act, 1936 (46 U.S.C. 1122(e)); and the 
functions arising out of section 21, Shipping Act, 1916 (46 U.S.C. 820). 

(2) Subsidy award and other functions, including: 

(a) Functions with respect to making, amending, and terminating sub- 
sidy contracts, and with respect to conducting hearings and making determi- 
nations incident to making, amending, and terminating subsidy contracts 
under the provisions of titles 5, 6, and 8 and sections 301, 708, 805(a) and 
805(f), Merchant Marine Act, 1986 (46 U.S.C, 1131, 1151-1182, 1198, 1211- 
1213, 1223(a), and 1223(f), readjustment in determinations as to operat- 
ing-cost differentials under section 606 (46 U.S.C. 1176), and determinations 
with respect to the sale, assignment, or transfer of operating sudsidy 
eontracts under section 608 (46 U.S.C. 1178). 

(bo) The functions with respect to investigating the several matters enum- 
erated in sections 211 (c), (d), and (e), Merchant Marine Act, 1936 (46 
U.S.C. 1121 (c), (d), and (e). 

(c) All functions under section 12, Shipping Act, 1916 (46 U.S.C. 811). 

(d@) Some of the functions arising out of sections 204, 208, and 214, Mer- 
chant Marine Act, 1936 (46 U.S.C. 1114, 1118, and 1124). 

All residual functions of the former Maritime Commission were transferred 
to the Secretary of Commerce in contémplation of his delegation of such func- 
tions to the Maritime Administrator. The reorganization plan places the regu- 
latory functions of the Board and the subsidy functions enumerated in 2(a) 
above within the final responsibility of the Board; in such functions, the Board 
is free of any control or guidance by the Secretary of Commerce or the Maritime 
Administrator. 
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For the purposes of this investigation by the Special Subcommittee on Steam- 
ship Conferences of the Committee on Merchant Marine and Fisheries, the 
immediately relevant provisions of the reorganization plan are those which 
assign to the Federal Maritime Board the functions under the provisions of 
sections 14 to 20, inclusive, and sections 22 to 33, inclusive, of the Shipping 
Act, 1916, and, somewhat less importantly, the functions relating to the regula- 
tion of common carriers by water in domestic commerce under the Intercoastal 
Shipping Act, 1983. These are the statutory provisions which vest in the Board 
its responsibility for the regulation and control of rates, practices, services, and 
agreements of common carriers by water and all other persons, 

Mr. Zecenxo. Submit it to the committee and have it in the record 
as to the present setup and what you think the future setup should be. 

Mr. Morse. I will h 1ave no difficulty with the present setup. What 
I think should be done may be a little more troublesome. 

Mr. ZeLENKO. I may have assumed that perhaps you might think 
it should be changed. 

If you think it is satisfactory, will you put it in the record as to 
what the setup is? 

Mr. Gurnn. I thank the gentleman because I was going to ask you 
to briefly give us a résumé of the duties and powers w hich come under 

the Board and those which come under the Office of the Administrator, 

so that when you speak of these various things that you feel should 
be done we would perhaps better understand as to which category 
you are referring to. 

Mr. Morse. I can tell you very briefly. 

All of the regulatory activities are ounle Board. The matter of 
determining whether a given company shall or shall not receive op- 
erating subsidy i is a Board activ ity. The matter of the operating sub- 
sidy ri ates is a Board activity. 

The matter of construction subsidy and whether we will provide 
a construction subsidy is a Board activity. 

When it comes to administering an operating subsidy contract after 
it has been approved by the Board, all activities of administration 
administering the contract are an administrative activity rather than 
a Board activity, always so long as the action does not constitute a 
modification or an amendment of the existing contract. Then you 
would have to go back to the Board for a modification or amendment 
of the contract. 

Then all the housekeeping activities, budget and things of that sort, 
are Administration. 

Mr. Guenn. I have one more question, Mr. Morse. 

Your appropriations come through the Department of Commerce, 
do they not? 

Mr. Morse. Correct. 

Mr. Grenn. And they have to be approved by the Department of 
Commerce before they are submitted to the Congress? 

Mr. Morse. The Department of Commerce e and the Bureau of the 
Budget and then they are submitted to the Congress. 

Mr. Gienn. That is all, Mr. Chairman. 

Mr. ZeteNKO. Thank you for yielding, Mr. Glenn. 

The Cuatrman. To enlarge on Mr. Downing’s S question or obser- 

vation about the 30-day reporting of rates, how did you arrive at that 
30 days? The rate is made. Suppose it were submitted immediately 
when it was made? 
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Mr. Morse. There would be no objection. They have to file it within 
30 days. ‘ 

The Cratrman. Within 30 days. What is the usual time of fil- 
ing it? 

Mr. Trezorr (Lloyd Tibbott, Chief, Regulation Office, Federal Mari- 
time Board). It is approximately 30 days and quite frequently a con- 
ference will file their tariff changes immediately. 

Mr. Morss. This is Mr. Lloyd Tibbott, who is Chief of the Office of 
Regulation. 

The Cuarrman. We are going to have him asa witness. What did 
he say ? 

Mr. Morse. He said they must file within 30 days and frequently 
many of the conferences file their tariff changes immediately. They 
must file within the 30-day period. 

The Cuarrman. All right. 

Mr. Casry. Mr. Morse, what if they fail to file it within 30 days? 
What penalty is there for failing to file the rate within 30 days? 

Mr. Morse. Frankly, I do not have any penalty other than, if it is 
persistent, the only thing that I am aware that we do is to issue an 
order to show cause why their conference agreement should not be 
disbanded. 

Mr. Casey. What if they are an independent? 

Mr. Morse. If they are independent, there is nothing we can do. 

Mr. Casey. There is nothing you can do. 

You stated you have no control over the rates on foreign shipping. 
Can an independent have dual rates ? 

Mr. Morse. Offhand, I would think not. 

Mr. Casry. What is to stop him ? 

Mr. Morse. The Eden Mining case was one case years ago, to which 
I referred in my statement, in which the Board disapproved a dual- 
rate system in that instance. I think that having dual rates might be 
in violation of section 16. 

Mr. Casey. In what respect ? 

Mr. Morse. “To make or give any undue or unreasonable prefer- 
ence or advantage to any particular person, locality, or description of 
traffic in any respect whatsoever,” and so forth. 

Mr. Casey. That is one way. That is any shipping out of the 
United States, is that right? 

Mr. Morse. That would apply inbound and outbound. 

Mr. Cassy. Inbound and outbound ? 

Mr. Morse. Yes, sir. 

Mr. Casey. How do you enforce that inbound? Do you have in- 
spection of their records to determine whether they have such an 
agreement with, say, someone in Japan or someone in India? 

Mr. Morse. You are talking about a conference now ? 

Mr. Casey. No; I am talking about an independent. What is to 
keep an independent from having dual rates or triple rates or any type 
of system he wants to charge? 

Mr. Morse. We do not have the requirement that inbound rates be 
filed with the Board. 

Mr. Casey. Then an independent could have dual rates if he wanted 
to, could he not, on inbound ¢ 

Mr. Morse. He could but ordinarily I am sure we would hear of it 
from the shippers or receivers or from other competing carriers. 
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Mr. Casry. Then that would be a violation of section 16? 

Mr. Morse. It might be. I do not say it would be but it might be. 

Mr. Casry. They have no occasion to have a Board hearing on such 
an instance of an independent having the dual-rate system ? 

Mr. Morsr. Not to my recollection. 

Mr. Casry. All the complaints have been against conference ship- 
pers. Is that what you have experienced with reference to dual rates 
and things of that nature? 

Mr. Morsz. They are the only ones that operate with dual rates, to 
the best of my knowledge. 

Mr. Casry. You really have your most control over carriers that 
are in the conference because you have the right to cancel out the 
conference and throw them into a position of where they are then 
competing with each other if you dissolve the conference; is that 
right ¢ 

Mr. Morse. That is correct, plus the fact that in the 1916 act the 
controls are directed more against conference activities than inde- 
pendent line activities. 

Mr. Casry. Now, the conference system does not necessarily pro- 
hibit a rate war as you have given an example before, does it; that 
is, just the fact that you have a conference system operating on a 
particular trade route does not necessarily mean that that prohibits 
arate war? 

Mr. Morse, If all carriers participate, then there would not be. 

Mr. Casey. If you had all the carriers in a conference, naturally 
there would be no rate war because they are all agreeing to it, but 
the fact that you have a conference operating on a particular route 
does not mean that that is going to stop the rate war ¢ 

Mr. Morse. Not that alone, no, but if they have some tie-in sys- 
tem, that pretty well controls. By that I mean a dual-rate system. 
Some sort of a tie-in system would pretty well control it. 

Mr. Casey. What governs your Board on whether or not you will 
allow a conference to have a dual-rate system / 

You were giving Mr. Belenko the example of where you had a 
rate war and “there was a conference and the shipping line that had 
complained in this recent case and you said that you did not approve 
of a dual rate in that particular route. What determines whether 
or not you will approve of a dual rate? 

Mr. Morss. I would like to have you read my dissenting opinion 
in that case. It is rather long so that I will not bother to read 1 it now. 

We had the conference from Japan to the Pacifie coast in which 
it was not permitted by the Board, and the other case was Japan to 
the Atlantic coast in which it was permitted. 

In the latter case, as I recall, it was estimated that somewhere in 
the neighborhood of 10 percent of the cargo would be outside 
of the dual-rate contract system, and all of the Board felt that there 
was sufficient volume of cargo available to the nonconference lines 
so that they would not be frozen out of the trade. 

As I recall, in the Trans-Pacific Freight Conference case, to the 
Pacific coast, the contracts with shippers by the conference would 
have controlled 95 or 97 percent of the cargo moving »nd the majority 
felt that under those circumstances it would be detrimental to the 
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commerce of the United States in that nonconference competition 
would be frozen out. 

Mr. Casey. Where you had the rate war ? 

Mr. Morse. It was in that latter conference where there had been 
a rate war. 

Mr. Casry. Then the purpose of the dual-rate system is to give the 
conference carriers an opportunity to overcome pretty strenuous 
competition from tramps and from independents ? 

Mr. Morse. Yes, sir. 

Mr. Casey. Would not the dual-rate system have helped stop the 
rate war a little sooner ? 

Mr. Morss. I would like to supply the timing for the record but, 
as I recall the rate war, it is my recollection that it was about 2 years 
between the time when the application was filed by the conference to 
initiate the dual-rate system and the time when the decision of the 
Board was made. 

Mr. Casry. Does it take that long for them to hear a case of that 
kind? 

Mr. Morse. Sometimes, yes, ordinarily not. The actions are gov- 
erned by the Administrative Procedure Act. It is just like going 
through a court proceeding. You go through the district court and 
then appeal to the circuit court. That is in effect what our procedure 
is. The hearing examiner is the trial court and thereafter the matter 
is appealed to the Board as the appellate court. 

Mr. Casey. You do have regulatory powers on the exact amount of 
rates to be charged on domestic shipping, is that right? 

Mr. Morse. On the portion of the domestic shipping over which we 
have jurisdiction. We do not have jurisdiction over the coastwise or 
intercoastwise trade. We do have jurisdiction over the trades to 
Alaska, to Hawaii, Guam, and Puerto Rico, the noncontiguous ter- 
ritories. 

Mr. Cassy. You do have the power of setting a rate in those in- 
stances, do you not ? 

Mr. Morsr. Yes, sir; we can fix the minimum and maximum. 

Mr. Casey. You permit not dual-rate systems on this domestic 
shipping over which you have control ? 

Mr. Morse. Correct. 

Mr. Casry. Why is that? Is everyone in a conference there? 

Mr. Morse. No; they are all American flag for one thing, and, sec- 
ondly, we have control over the level of rates that each line can char ge. 

Mr. Casry. Do you permit anything like the guaranteed rate w hich 
you cite that the railroads are using here? Do you permit anything 
like that? 

Mr. Morss. That question has not come up in the domestic trade, 
to the best of my knowledge. 

Mr. Casey. In other words, everybody has that same rate and there 
is no competition. It just depends on whatever the shipper thinks, 
which line gives him the best service or who is available at that time, 
is that right ? t? 

Mr. Morse. Just like the airlines domestic: ully. You fly Capital or 
Eastern or some other line because you prefer that line. 

Mr. Casey. I believe that is all, Mr. Chairman. 
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The Cuarrman. Now, you were developing the difficulty that arose 
with respect to rates while the matter was pending before the Board 
and before the Board reached a decision. 

Is that what you were developing a minute ago, Mr. Casey ? 

Mr. Casry. Yes. 

The Cuarrman. It happened that application was made to invoke 
the dual-rate system in that conference. 

Mr. Morsz. Yes, sir. 

The Cuairman. The reason for the application being made was that 
the published rates by the conference were being continuously cut. 
Was that the reason ? 

Mr. Morse. That would be one reason and, in my opinion, another 
major reason would be to minimize the effect of nonconference com- 
petition. 

The CHatrman. Then, according to your statement, the rate war 
took care of competition because many that were formerly on this 
route withdrew because of the rate war ? 

Mr. Morse. Some withdrew and some continued to operate at a loss. 

The CHamman. What happened in this conference after you re- 
quired the American-flag vessel and the conference vessels to file 
their tariff schedule ? 

Mr. Morse. All members of a conference are required to file both in- 
bound and outbound tariffs. 

The CHatrman. This conference that made application for dual 
rates had filed their rates. Their rates were scheduled ? 

Mr. Morse. Yes, sir. 

The Cuatrman. As fast as their rates would be scheduled, then a 
10-percent reduction would be made to that rate ? 

Mr. Morsr. That was, as I recall, the practice in that trade by the 
nonconference line. 

The Cuatrman. And it continued. When those who had made ap- 
plication for dual rates met that lowered 10-percent rate, then it was 
reduced 10 percent more by the independent ? 

Mr. Morse. Yes, sir. 

The Cuarrman. And it continued to be reduced as far as, we might 
say, the group set a rate? 

‘Mr. Morse. That is right. 

The Cuarrman. Then it wound up in a conference to adjust the 
matter ? 

Mr. Morsg. I would not put it that way. 

The Cuarrman. Anyway, the matter was adjusted / 

Mr. Morse. It eventually an itself. 

The Cuamman. Along Mr. Casey’s line of questioning, what, if 
any, supervision do you have over what we would term an independent 
carrier not belonging to a conference ? 

Mr. Morse. Virtu: uly none except that they may not discriminate. 

The Cuarman. Notwithstanding that he gets subsidy replacement 
benefits ? 

Mr. Morse. Correct. 

The Cuatrman. He has the privilege of that? 

Mr. Morse. Yes, sir. 

The CuHatrmMan. He can get subsidy on the replacement of his fleet ? 

Mr. Morse. Yes. sir. 
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The CuarrmMan. But he does not get an operating subsidy / 

Mr. Morse. The Board has never required as 2 condition to re- 
ceiving an operating subsidy that the applicant join a conference. 

The Cramman. | understand that, but by his receiving an operat- 
ing subsidy - gives you more jurisdiction over him ? 


Mr. Morse. We have never attempted to tell a given line that it 
must join : caustasiah 
The Cuarrman. I understand that you have not. I understand 


that, but by receiving the operating subsidy you do an more juris- 
diction over his operation than you “do over the independent who only 
receives a construction subsidy ; is that correct ? 

Mr. Morse. Yes; that is correct. 

The Cnamman. Now, just what is the difference in the jurisdiction 
you have over the two, so that the record will show it? 

Mr. Morse. Fundamentally, a line receiving an operating subsidy 
must agree to maintain minimum or maximum number of sailings, to 
operate on certain trade routes, to replace its vessels as they become 
over-age, to conduct their business as a prudent businessman. 

The CrarrMan. Can you go in and look at the books and examine 
them and audit them ? 

Mr. Morse. Oh, yes. Actually, on the business side of the picture 
of running the business of the steamship, we have quite complete juris- 
dicion over a company receiving operating subsidy but we have no 
such jurisdiction over an independent. 

The Cuarrman. But you do give him the construction subsidy for 
replacement / 

Mr. Morse. The law permits us to pay construction subsidy to the 
operator of any American-flag vessel engaged in the foreign commerce 
of the United States. 

The Cnatrman. But you do not have anything to do with where 
that ship will operate or how it will operate ? 

Mr. Morse. Only so long as they engage in the foreign commerce of 
the United States. That is the only “condition. 

The Cuatrman. He can jump on a trade route or jump off of it 
whenever he wants to? 

Mr. Morse. That is correct. 

The CuatrmMan. Does that make it more clear to you, Mr. Casey, 
2s to just what the difference is between two operators ? 

Mr. Casey. Mr. Chairman, as I understand it—and if I am wrong, 
Mr. Morse, correct me—he has virtually no control over an inde- 
pendent and the most control that the Board bas over carriers is when 
they belong to a conference by having the threat of dissolving their 
conference. Having that club over them you can then see that they 
adhere more to practices in line with the 1916 act; is that correct ? 

Mr. Morse. Put in my language, there is less regulation under the 
1916 act of independents. There is greater regulation of all of the 
activities of lines that are members of conferences. 

Mr. Casry. That is virtually the same thing I said. 

The Cnairman. Then going further, in your recommendations did 
you recommend any where that a person receiving construction subsidy 
would be subject to more jurisdiction by the Board ? 

Mr. Morse. No, sir. 

The Ciaran. Or regulation by the regulatory body ? 
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Mr. Morse. No, sir; I did not. 

Mr. Bonner, that was for one reason. If we are going to regulate 
the independent carrier, the regulation should turn on the requirements 
of the regulation and it should not turn on the question of whether he 
receives construction subsidy or operates without construction subsidy. 

The Cuarrman. Well, I am trying to develop everything and bring 
out all the various angles and facets of this dispute that occurred, and 
it evidently occurred through the operation of a carrier that was 
receiving a construction subsidy or was eligible for construction sub- 
sidy and whether he has receiv ed it or not, many of his ships were under 
the Ship Sales Act, which is the same thing as a subsidy. 

Mr. Morse. He had not received construction subsidy, to the best of 
my information, but he had purchased vessels under ‘the Ship Sales 
Act and, of course, there are foreign lines that operate in the con- 
ference also. 

The Cuarrman. I understand that. We are just exploring it all 
and clearing up the whole thing. 

Mr. Johnson ? 

Mr. Jounson. Speaking of subsidies with the tremendous increase 
from, I believe, about $3 million to over $100 million that the subsidy 
program has called for in recent years that we have had the dual rate 
system and construction system in effect, how do you account for that 
substantial increase in our subsidy ? 

Mr. Morse. I think you are referring to the construction subsidy. 

Mr. Jounson. That is construction and not operating. 

Mr. Morse. That happened in fiscal 1958 as I recall, because the 
Congress elected not to appropriate any substantial funds in that fiscal 
year because we had funds for construction which had been carried 
over from the preceding fiscal year which were unobligated. It had 
nothing to do with this particular problem. 

Mr. Jounson. I understand. Mr. Morse, you, of course, advocate 
the continuing of the conference system as well as the dual rate. Is 
that a consistent policy of your Bo: ird 2 

Mr. Morse. Yes, sir. 

Mr. Jounson. It is? 

Mr. Morse. Yes, sir. 

Mr. Jounson. And with the present power that the Board has as to 
rules and regulations, do you find that that is adequate for your 
efficient policing of these conference system agreements ? 

Mr. Morsr. There are a few details of the legislation which should 
be improved, clarified, but by and large it is adequate. Our deficiency 
in the regulation is more a matter of insufficient staff. 

Mr. Jounson. But there is no legislation that you know of that is 
needed to give you better policing? 

Mr. Morse. I mentioned several items in my prepared statement. 
One was to clarify the question of our cease- and-desist authority. I 
mentioned several others in the prepared statement. I do not have 
them, offhand. 

Mr. Jonnson. Does the Board have the advantage of accurate rec- 
ords in affirming or disaffirming these conference agreements in re- 
spect to e arnings of these corporations or companies? 

Mr. Morse. We have no information on the earnings of the foreign 
lines. We do have accurate information on the earnings of the Amer- 
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ican subsidized lines. We have no information on the earnings of the 
nonsubsidized lines. 

Mr. Jounson. Does that work a disadvantage in reaching a proper 
conclusion for the Board ? 

Mr. Morse. No, I do not think so. Unless we were given jurisdic- 
tion to fix the level of rates, then it is not important to us that we 
know whether they are operaing profitably or unprofitably in the 
regulatory field. 

fr. Jounson. Do you advocate that you be given that power to 
regulate or give a level of rates? 

Mr. Morse. No, we do not. It would be an almost impossible task. 

Mr. Jounson. Your Board acts more or less with the general powers 
that the Royal Commission on Shipping has, does it not? 

Mr. Morse. Lamsorry. I could not answer that. 

Mr. Jounson. Well, are the conference agreements filed with the 
Shipping Commission in England ? 

Mr. Morse. To the best of my information, there is no counter- 
part in England of the Federal Maritime Board. 

Mr. Jounson. As to Japan, is there? 

Mr. Morsr. There was. There was a Ministry of Transportation 
and there was an Antitrust Section, a Fair Practices Commission I 
think it was called. The two of them combined had some of the same 
jurisdiction that we have under the 1916 act. 

Mr. Jounson. Did your Board coordinate any of your work or 
activities with the Japanese board ? 

Mr. Morsz. No, we have not. 

Mr. Jounson. Is it possible to coordinate the overall control of 
the international shipping with, say, the Shipping Commission in 
England and the Japanese group ? 

Mr. Morse. It is difficult for me to answer that. We have not 
attempted to do so. If you were to control the rates of all carriers 
to and from two countries it might be possible of accomplishment. 
I do not know whether it could be done or could not be done. 

Mr. Jounson. Has any effort been made to create any type of 
international board or control to deal with this problem? 

Mr. Morse. To the best of my knowledge, no. 

Mr. JoHnson. Can you give any information as to whether such 
would be feasible or not? 

Mr. Morse. I think it would not be, from personal experience. 

Mr. Jounson. Now, as to the Board’s position, have you considered 
allowing the deferred rebates ? 

Mr. Morse. No, sir. 

Mr. Jounson. Why have you not? 

Mr. Morse. It is prohibited by statute. 

Mr. Jounson. And if permitted would you advise the deferred 
rebate system ? 

Mr. Morse. If it was permitted by legislation we would not oppose 
it but I question whether it is desirable. 

It effects too strong a tie on the signatory. His rebate is condi- 
tioned on his continuing to utilize the services of the carrier for a 
period of time succeeding the time when he was to get his deferred 
renee so that it is virtually signing the individual up for continuous 
trade, 
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afr. JoHNsON. But you did state that the Royal Commission permits 
it! 

Mr. Morse. All countries with the exception of the United States 
do permit the deferred rebate. 

Mr. Jounson. I have no further questions. 

The Cuarrman. Thank you, Mr. Morse. 

We had scheduled 2 days for hearings with you. 

We would like for you to come back tomorrow morning because 
overnight there might be some other questions which we might 
develop. 

Mr. Morse. I was afraid of that, Mr. Bonner. 

The CuarrMan. Your stay here tomorrow will be short. 

I want Mr. Tibbott as a witness tomorrow. I want the members 
of this committee to ask him any questions they desire about the pro- 
cedure and the manner of enforcement carried on in his Division. 

Therefore, we will adjourn now until 10:15 tomorrow morning. 

(Whereupon, at 1 p.m., the committee adjourned until 10:15 a.m., 
Thursday, February 26, 1959.) 
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THURSDAY, FEBRUARY 26, 1959 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES, 
OF THE CoMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 
The subcommittee met at 10:15 a.m., pursuant to adjournment, in 
room 219, Old House Office Building, Hon. Herbert C. Bonner (chair- 


man) presiding. 
Present: Representatives Bonner, Garmatz, Zelenko, Anfuso, 


Downing, Casey, Johnson, Tollefson, Ray, Mailliard, and Glenn. 
Present also: Representatives Miller, Van Pelt, and Baumhart. 
Staff members present: Bernard J. Zincke, counsel; Robert H. 

Cowen, counsel; and William B. Winfield, clerk. 

The CratrMan. The committee will come to order. 

Mr. Morse? 

It is anticipated, Mr. Morse, before these hearings are over, that 
the committee, in all probability, will want to call you back in respect 
to any developments that may take place in the meantime. 

Did you finish yesterday, Mr. Zelenko ? 


STATEMENTS OF HON. CLARENCE G. MORSE, CHAIRMAN, FEDERAL 
MARITIME BOARD, AND MARITIME ADMINISTRATOR, AND 
EDWARD APTAKER, CHIEF, REGULATION BRANCH, OFFICE OF 
THE GENERAL COUNSEL, MARITIME ADMINISTRATION—Resumed 


Mr. Zevenko. If it is going all around, Mr. Chairman, I have cer- 
tain other questions. 

The CuarrMan. I want to let each member have an opportunity 
to ask questions. 

Mr. Ray? 

Mr. Ray. Mr. Morse, in looking over your statement I note that 
at page 12, you referred to the decision of Congress in 1916 that 
your Board could control or even destroy competition. 

On page 30, in your recommendation for legislation, you say that 
the legislation— 
might also require that the spread between the contract and noncontract rates 
Shall be a “reasonable” one in the sense that it should not be so great as to 
destroy the likelihood of any independent competition. 

That would be a limitation, if I understand it, on the powers which 
you already have. Am I correct in that ? 

Mr. Morse. Yes, sir. I think on page 31, I suggested that to elimi- 
nate the problem of what is a reasonable spread it might be desirable 

51 








52 STEAMSHIP CONFERENCE STUDY 


for the Congress to fix a fixed percentage or approve a fixed per- 
centage of, say, 10 percent, which is a fairly uniform percentage spread 
that is used by many of the conferences. But that would be a reduc- 
tion on the jurisdiction of the Board as it now exists in section 15 
because in section 15 at the present time the Board may approve a 
conference agreement which may result in destruction of competition. 

Mr. Ray. You wish to be limited so that you cannot sanction any- 
thing that would have the effect of destroying competition ? 

Mr. Morse. That has been the effect of several of the Board deci- 
sions in these dual rate cases. They have approved a dual rate con- 
tract where the effect was not to substantially destroy competition 
and have disapproved a dual rate contract in the 7 ranspacifie Freight 
Conference case, where the conference carriers would have carried 
between 95 and 97 percent of the cargo. 

I personally disagreed with the majority decision in the latter 
case. My personal view is that the ultimate intent and purpose of a 
dual rate system is to obtain all or substantially all of the cargoes 
moving for the conference carriers. 

Now, there is one other facet to that. Few, if any, of the confer- 
ences have both agreements signed by shippers and agreements signed 
by receivers. In other words, it is usually only the shippers that sign 
these exclusive patronage contracts. 

In one docket involving the Pacific Coast European Conference, , 
of which I forget the number, the Board had for interpretation the } 
intent of a shipper’s agreement, in that instance something to the : 
effect that the signatory undertook to route all of his shipments made 
directly or indirectly by subsidiaries, affiliates, and so forth, on 
conference line vessels. 

The question there arose whether that form of agreement was 
broad enough to cover f.o.b. and f.a.s. shipments as well as c. and f. 
and c.i.f. shipments. 

The Board was unanimously of the opinion that the shippers’ 
agreement in that case did not include f.a.s. and f.o.b. shipments; 
that it is not so intended. 

The Board did state, however, that if an agreement which specifi- 
cally spelled out f.o.b.-f.a.s. shipments as being included were pre- 
sented to the Board for determination, we would consider that on its 
merits, 

That particular Board decision was appealed to the Circuit Court 
of Appeals for the Ninth Circuit and the decision has been rendered 
within the last 2 or 3 days or so which, at least in part, reverses the 
Board. 

I have not had an opportunity to read the opinion, but I know that 
it does have at least a partial reversal of the Board on that. 

The sum and substance of this is that on most, if not all, of the dual 
rate contract situations that we have approved to date, with the ex- 
ception of the Pacific Coast/European Conference where they made 
the contention that their shipper’s agreement covered all types of 
agreements, f.a.s., f.0.b., c. and f., and c.i.f. shipments, with the excep- 
tion of that, others only cover c. and f. and c.i.f. so that all ship- 
ments made on f.o.b. or f.a.s. are not covered by the shippers’ agree- 
ment and are available to all lines. 
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My personal philosophy is that the purpose and intent of a dual 
rate contract is to garner all shipments of every character by the 
conference lines. 

I personally feel and believe that the purpose and intent of a dual 
rate system is to drive out nonconference competition. This is my 
personal view. 

Mr. Ray. That the purpose is to eliminate competition ? 

Mr. Morse. That is my personal view. To the extent that the dual 
rate system is successful, if it is 100 percent successful, I think that 
will be the ultimate result. 

Mr. Ray. The point of your suggestion as to new legislation is to 
prevent that result happening. You suggest that the legislation 
might “require that the spread between the contract and noncontract 
rates shall be a ‘reasonable’ one in the sense that it should not be so 
great as to destroy the likelihood of any independent competition.” 

I am just trying to get the picture clear. 

Mr. Morse. This statement was prepared to accommodate both the 
thinking of the majority of the Board and my personal thinking. 

Now, there is a divergence on this specific question. The majority 
of the Board in the dual rate cases have held that if the effect of the 
dual rate agreement is to drive out all competition it is unlawful. 
That is contrary to my personal belief. 

Mr. Ray. I think I was caught between the differences that you 
and the others have. I did not appreciate that. 

Thank you. 

Mr. Morss. That is why I suggested that you might care to read my 
dissent in the Transpacific Freight Conference Board decision. 

Mr. Ray. That is all, Mr. Chairman. 

The Cuarrman. Will you explain that decision that has just been 
rendered out on the Pacific coast ? 

Mr. Morse. I am sorry. I cannot do so. I have not read it. Mr. 
Aptaker has read it. I would like to have him speak to that question. 

The CHatrman. That is what you were discussing ? 

Mr. Ray. I was discussing his intention with respect to this rec- 
ommendation. 

The Cuamman. There is some connection, is there ? 

Mr. Morse. No, I think there is no direct connection between the 
decision in the ninth circuit court case and the questions that Mr. Ray 
was raising. 

The Cuarrman. What did this recent court decision mean ? 

Mr. Arraker. Mr. Bonner, I will say that I have not had a chance 
to study it very deeply. 

The decision has, as Mr. Morse said, come down only within the 
last few days. I have skimmed through it and I am a little hesitant 
about speaking positively about it, but, as I understand it, it says that 
the Board went somewhat too far in its interpretation of the exclu- 
Sive patronage agreement employed by the Pacific Coast European 
Conference. 

The Pacific Coast European Conference interpreted the exclusive 
patronage agreement as applying to every sale made by an exporter 
from the Pacific coast of the United States to Europe, even sales 
made on an f.o.b. basis in which the buyer in Europe would take title 
to the goods while they were still in the United States and would have 
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the responsibility of selecting the carrier who was to deliver the goods 
to Europe. 

In those cases, in the case of some such shipments, the exporter in 
the United States felt that he had no control over the choice of the 
carrier and that, if the buyer in Europe selected a nonconference ship, 
that the exporter in the United States could not be held in violation 
of his exclusive patronage agreement since he had no control over the 
choice of the ship. 

The conference, however, said no, even in such cases the shipper, the 
exporter in the United States, is in violation of his exclusive patron- 
age agreement whether or not he had any control over the shipment. 

“Now, the Board in its decision said that the exclusive patronage 
agreement only applied to those shipments of which title was still m 
the exporter, that is, all shipments made on a c.i.f. basis but not those 
on an f.o.b. basis where title would pass while the goods were still in 
the United States, that is before being placed on board ship. 

The court said: 

That is too broad. You cannot assume that the right to choose the carrier 
always resides in the buyer in an f.o.b. sale. That is only a presumption that is 
raised in f.o.b. sales and that presumption can still be varied by agreement be- 
tween the parties and you could have f.0.b. sales in which the buyer, even though 
he has title to the goods before shipment, would surrender the right to choose 
the carrier to the seller and in those cases, even though it was an f.o.b. sale, the 
exporter in the United States would have the right to choose the carrier and if 
he has that right he is in violation of his exclusive patronage agreement if he 
exercises it in favor of a nonconference ship rather than a conference ship. 

I hope that has not been too long winded, Mr. Chairman, but it is 
rather a technical subject matter and the court’s decision needs that 
much exposition before it can be readily understood. 

Mr. Morse. May I supplement that, Mr. Bonner ? 

It seems to me that the problem that the conferences face is partly 
a matter of good faith on the part of their signatories, 

If the conference agreement covers only C. & F. and c.i.f. shipments 
and does not cover f.o.b., f.a.s, shipments, one signatory will feel in 
good faith that he wants all of his shipments on sales to go via confer- 
ence line vessels so that he will sell only on C. & F. or ¢.1.f. terms. 

Some other signatory may have a little bit more flexible standard of 
good faith and will say in one instance, “I will sell ona C. & F. and ¢.i.f 
basis,” if that is to the advantage of the buyer, and in the next in- 
stance, he will say, “f.o.b., f.a.s.” and permit the shipment to go non- 
conference if that latter situation is to the advantage of the buyer, so 
that it was an attempt on the part of the E uropean C onferene e to 
eliminate the possibility of selling f.o.b., f.a.s., and C. & F., ¢.i.f. an- 
other time and thereby control all sales and require all shipn ments by a 
signatory to be made on a conference vessel irrespective of the terms of 
sale that were involved. 

Mr. ZeELENKo. Was it the feeling of the court that subterfuges were 
— engaged in to avoid conference responsibility @ ? 

. Morse. I have not read the opinion of the court, Mr. Zelenko, 
but ‘tid my own experience I know that that is one of the problems 
that the conferences face, 

As far as the Board is concerned, assuming f.o.b., f.a.s. sales are in- 
cluded, we are faced with a problem of whether such an agreement 1s 
detrimental to the best interests of the commerce of the country. 
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Mr. ZELENKO. May I proceed, Mr. Chairman ? 

The Cuamman. Yes. 

Mr. ZeLtenKko. You have spoken, Mr. Morse, a number of times of 
your dissent in that No. 743 case, the Transpacific Freight Confer- 
ence. Would you be good enough at some time to submit for the 
record, so that the committee could have it, a copy of your dissent? 
I happen to have the decision with me. 

Mr. Morse. I will be happy to do so. 

Mr. ZELENKO. We will understand fully what you have been trying 
to get across as your philosophy. 

May I ask you this question: Companies which have operating sub- 
sidies are required to be all American, is that right, or is it just Amer- 
ican-controlled ¢ 

Mr. Morse. 75 percent American citizen ownership. 

Mr. ZeLenko. Are these companies with operating subsidies per- 
mitted to also sail foreign flag vessels ? 

Mr. Morss. No, sir; unless they get a waiver from the Board. 

Mr. ZeLtenxo. In regard to independents, are independent com- 
panies permitted to sail vessels under foreign flag? 

Mr. Morse. There are no restrictions. 

Mr. ZeLeEnKo. There are no restrictions ? 

Mr. Morse. There are no restrictions. 

Mr. ZELENKO. So that when it is a question of competition between 
an independent and a company which has an operating subsidy, would 
it be possible for the independent, let us say, to use some of its foreign 
flag vessels to undercut competition? I am saying would it be pos- 
sible? Hasit been done? 

Mr. Morse. I think it has been done and it would be possible pro- 
vided always that it does not violate the fighting ship prohibition. 

Mr. ZeELteNKO. That, of course, would place an additional burden and 
handicap, would it not, upon those companies which have operating 
subsidies and, if we follow it further, put an additional burden on the 
Government ¢ 

Mr. Morse. Yes,sir. It would. 

Mr. ZeLENKO. Now, I want to get your meaning when you say you 
were in favor of the conference system to eliminate competition. Do 
you mean the word “competition” just as it is or do you mean unfair 
competition ¢ 

Mr. Morse. I mean unfair competition. 

Mr. ZeLeNKo. I want to reconcile or try to understand what Con- 
gressman Ray was trying to understand. I think that was part of 
your difficulty. 

Mr. Ray. I was making notes. I did not hear it. I am sorry. 

Mr. ZeLeENKO. You do not mean to eliminate all competition. You 
mean what you feel might be unfair competition ? 

Mr. Morsr. Yes. May [explain that? 

Within the conference the mere fact that you are a conference mem- 
ber does not assure that you are going to get any shipments so that 
who gets the shipment depends in 1. arge part on who provides the best 
service. 

Now, as to competition in international trade, the United States is 
competing, for example, in South America and Central America with 
European manufacturers so that the rates established by the confer- 
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ence from United States to Central and South American markets must 
be on a basis which will enable the American exporters to compete 
with the exporters from Europe to the same markets, so that there is 
competition between a conference from the United States and lines, 
individual lines or conferences, from other producing areas. 

There is competition in all of that. 

Mr. ZELENKO. I am reading also from the decision No. 743 in the 
Transpacific Freight Conference. I read in the majority opinion: 


The rate war has been vigorously opposed by Japanese shippers and exporters. 
A little below it says: 


Generally shippers prefer to eliminate variations from rates from competition 
for the sale of commodities. 

Would you explain that? Does that mean that the shippers would 
rather compete on the quality of their merchandise and what they 
have to sell rather than to undersell a competitor because they have 
been able to get a rate from someone ? 

Here they talk about Japanese shippers. You have just spoken 
about American shippers. Is the feeling general, as far as you know, 
in all the countries; that is, that the shipper would rather compete on 
quality of merchandise rather than on the cut in rates? Is it on the 
question of stability that you were talking about ? 

Mr. Morsg. I would think that by and large our importing-export- 
ing people in the United States play the game more by the rules than 
in other areas. 

I think in some exporting areas, to effect a sale, they will go to any 

.means so that their interest is‘effecting the sale and not looking to the 
long-range problem of importing and exporting. 

I think the responsible exporters and importers in all countries are 
more in favor of stability and knowing that their individual competi- 
tors are paying the same shipping freight that they are rather than 
looking to the short-term immediate advantage by getting a cheaper 
rate than the competitor. 

Mr. ZeLENKO. By the same token, a receiver could put an imported 
inferior product on the market if he was able to get a very cheap rate, 
that is, a rate cheaper than perhaps other people who might import 
quality goods. 

It works the other way, does it not ? 

Mr. Morse. Yes. 

Mr. Zetenxo. Let me ask you along the lines of your philosophic 
expression of what you think of conferences. Is it your feeling, 
perhaps, that the conference is rather along the lines of a cooperative 
rather than a monopoly ? 

Mr. Morse. That would be my view. I think in that dissenting 
opinion I said this is an example of democracy in action because they 
agree to join a conference, they agree to abide by the majority deci- 
sions, they all have their opportunity to vote, and things of that sort. 

I think it is more a cooperative activity, particularly under our sys- 
tem, because anyone may enter or withdraw at will, virtually at will, 
so that it is a cooperative activity rather than a monopolistic activity. 

Mr. ZeLenxKo. I want to get your viewpoint. 

Coming back to the independent that was expressing opposition 
through the courts and your Board from time to time, I want to go 
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back to the case we were talking about yesterday where eventually 
some sort of a compromise was arrived at between the independent 
and the conference. Now, as the rates were lowered, in this particu- 
lar rate war that we were talking about, by the conference, the rates 
were also lowered by the independent, is that right ? 

Mr. Morss. Yes, sir. 

Mr. ZeLENKO. Now, as the rates were raised by the conference the 
independent also increased its rates. 

Would that follow or has that been the case ? 

Mr. Morsr. I think what happened there was that this was along 
about in 1956 when the Suez situation arose and there was a shortage 
of ships worldwide so that rates stiffened, and it is my recollection 
that this individual line made an announcement that from such and 
such a date their rates would be fixed at such and such a level which 
was higher than the rates then being quoted by most of the conference 
lines, and the conference lines moved.up to that level. 

What the situation has been since then I do not know. 

Mr. ZELENKO. What I mean is this: Has not that background or 
the facts that you gave us indicated that that independent was riding 
up with the conference and down with the conference and using the 
conference as an asset? In other words, it would have its eye on all 
its competitors which would be in a group and know from the con- 
ference what all the competitors were doing? Then it would set its 
rates accordingly to undercut its competitors from time to time riding 
up and down with the rate. 

Have the facts shown that the conference was used as an asset by 
this-particular independent ? 

Mr. Morse. Whether that specific example is a good example, I 
am not prepared to say, but our experience is that by and large the 
rates of the independent line will move up when the conference lines 
raise their rates, and when the conference lines reduce their rates the 
independent will reduce its rates. They just move up and down. 

Mr. ZELENKO. So that the independent had no complaint whatso- 
ever as long as there was one conference rate, but complained only 
when the conference tried to meet the independent’s competition by 
a dual rate; is that right? 

Mr. Morse. Yes, the independent voiced no objection when there 
was no dual rate system in effect. His objections arose when the 
conference initiated a dual rate system. 

Mr. ZeELENKO. In other words, then, regardless of what the inde- 
pendent might have said, its actions showed that while there was a 
conference it had no complaint as long as there was one conference 
rate, but when the conference attempted to meet the competition of 
the independent, then the independent complained about the dual rate? 

Mr. Morse. Yes, sir. I think that is a fair statement. 

Mr. ZrELENKO. Now, this seems to me to be contrary to the history 
and background of monopolistic practices where usually it worked the 
other way. Usually the monopoly would undercut an independent 
and it would work directly opposite from the way this thing is oper- 
ated. In other words, the independent in the ordinary domestic mo- 
nopoly would always have to follow along and do what the monopoly 
or so-called monopoly wanted.’ 
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Here apparently the monopolies had to do what the independent 

ranted. It seemed to work just the opposite. That is just an obser- 
ration. It may not be a valid observation but that is how it looks 
to me. 

Usually in a domestic monopoly, the monopoly controls the price. 
Here, from the background as I get it, the independent has been 
controlling the price. 

Mr. Morse. That is partially true. It is 100 percent true if the 
activity of the independent is sufficiently strong to get a substantial 
part of the cargo away from the conference. 

Mr. ZELENKO. It was so in this case, was it not ? 

Mr. Morsr. It was so in this case. 

Mr. ZELENKO. Now, I have just a couple of more questions. 

You mentioned yesterday that where there is an operating subsidy 
that the Commission insists that the subsidized operating line would 
agree not to undercut rates. 

Mr. Morsr. No, I think you misunderstood me. 

Mr. ZeLENKO. Will you clarify that for me, please ? 

Mr. Morse. I think the question arose more on whether the Board 
would require a subsidized line to join a conference or to quote rates 
established by a conference and, to the best of my recollection, the 
Board has never made any such requirement of any subsidized line. 

Mr. Zetenxo. In other words, if a line has an operating subsidy, 
you say the Board has never required as a condition that the operating 
line do not undercut ? 

Mr. Morse. No, that is a matter of managerial discretion. 

Mr. ZeLENKO. I see. Would you please be good enough sometime 
in the future to check back in the records and see whether or not some- 
time in 1930 in the case of, I think, Robin Line, the Board did insist 
that they do not undercut? Does that refresh your recollection ? 

Mr. Morse. There is an agreement in the Robin and Farrell Line, 
in the subsidy agreements, something to the effect that as between those 
two lines they will quote substi antially identical rates. 

Whether that was suggested by the lines themselves or forced on 
them by the Commission, I cannot tell you. 

Mr. Zetenko. Will you check and verify whether that might be an 
exception to your statement / 

Mr. Morse. Yes, sir. 

Mr. ZELENKO. Suppose an independent would apply for an opera- 
ting subsidy. Would there be a requirement now for the independent 
not to undercut or would the general statement that you have made 
hold ? 

Mr. Morse. We have discussed this question in the Board on an 
informal basis and I have expressed the view that I would not person- 
ally vote in favor of such a requirement. In other words, I would 
vote in favor of permitting the subsidized operator to exercise its own 
managerial discretion as to whether it should join a conference or stay 
out of a conference. 

Mr. ZeLtenxo. What disturbs me is this, Mr. Morse. Suppose an 
independent over which there is not as muc -h control as over a confer- 
ence line would come in and apply for a subsidy, and let us say the 
Board granted the subsidy and thereupon the independent, according 
to its own lights and its own philosophy of doing business, would 
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thereupon go out and cut rates drastically. Would that not be put- 
ting the Government into competition with itself whereas, let us say, it 
had some of its subsidized lines in a conference and then the Govern- 
ment would lose recapture. It would lose many other benefits. It 
would be competing with itself, would it not? Tf you gave subsidy 
to one line, an independent over which you had a minimum of control, 
and let that subsidized line undercut another subsidized line, how 
would the Government come out / 

Mr. Morse. I do not recall the phraseology but in our subsidy con- 
tract we require something to the effect that he must operate in a 
prudent businesslike manner. 

To the best of my knowledge, we have not but we could, under 
that phraseology, insist that the operator raise his level of rates or 
conduct his business in a different manner but with the one excep- 
tion of the Farrell and Robin Line, to the best of my knowledge, the 
Board has never directed a subsidy operator to maintain a given 
level of rates or to join a conference. 

Mr. ZeLtenKo. What disturbs me is this. I think this is a fair 
assumption and a fair state of facts which might occur. You grant 
a subsidy to a line which promptly goes out and with Government 
assistance eliminates most of their competition because they are under- 
cutting everybody. According to the way they do business they 
think it is prudent and they may sincerely think it is prudent. 

What happens to the Government money that has gone into the 
other subsidized line on the same route ? 

Mr. Morse. Well, here I think the Board should receive guidance 
from the Congress, but my personal feeling is that, unless the legis- 
lation directs the Board to insist on conference membership or main- 
tenance of conference rates, I do not think the Board should require 
that. 

Mr. Zetenko. I see. You think, then, that that is something that 
we should consider in the proposed legislation ? 

Mr. Morse. Yes, indeed I do. 

Mr. ZELENKO. I have just another question or two. 

I would like your opinion on how you feel on, one, whether a de- 
ferred rate system would be a reasonable substitute or perhaps a 
better device than dual rate, or do you think that dual rate is better? 

Mr. Morse. I think without question the deferred rebate 1s a much 
more effective weapon that a dual rate. Just why it is, I am not 
sure I could explain clearly, but it is my distinct understanding that 
the dual rate system is much more effec ‘tive in controlling shippers. 

Mr. ZELENKO. You - the word “weapon.” Do you mean that 
against competition? I do not know whether you use that word lit- 
erally. I am interested not so much in weapons as I know all of us 
are in trying to keep this industry healthy. 

Mr. Morsr. Let us use the word “control.” It is a much more 
effective control. 

Mr. ZELENKO. Can you give us a short specific example to sustain 
your contention ¢ 

Mr. Morse. Under a deferred rebate, as I understand it, they get 
a contract for a year. They will collect the rebate on the pened 
made during that year provided only that during a subsequent fixed 
period of time they continue to patronize exclusively the conference 
lines. 
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Now, in effect, you get the payment for the first year conditioned 
only on the next year. You continue to patronize the lines and you 
collect on the second year only if on the third year you patronize 
exclusively the conference lines. 

The Cuarrman. Then that is more binding than the dual rate 
system ? 

Mr. Morsr. It is a much more effective contract provison. Under 
the dual rate provision you get your reduction in rate as you go 
along and whether you sign up for the second year is immaterial. 

Mr. ZetenKo. Do you mean control by your Board? I would pre- 
fer to get the overall picture. It is one of delicate balances between 
foreign governments, foreign shippers, American shippers. What 
kind of control do you mean, control by whom? 

Mr. Morse. I was referring to control as between the conference 
lines and the signatory of the shippers’ agreement, the shipper ? 

Mr. Zetenxo. I have no further questions but I most respectfully 
suggest for your consideration that perhaps we might have some 
member of the ICA here as a witness sometime because they did a 
lot of shipping during the Korean crisis and I think had some experi- 
ence with conference rates and conference operation, and also, Mr. 
Chairman, perhaps we might have somebody from the State Depart- 
ment here. 

The Cuatrrman. Weare going to have them all. 

Mr. ZeLENKO. Will we have somebody from the State Department 
on the effect of conferences on international relations ? 

The Cuarrman. Yes. 

Mr. ZeLENKO. I have no further questions. 

The Cuatrman. Do you have in the files at Maritime a copy of 
the advertisements that Isbrandtsen put in the papers at the time they 
decided to stop cutting rates ? 

Mr. Morse. I am pretty sure we do have. 

The Cuarrman. I wish you would get that and put it in the record 
at this point. 

Mr. Morse. We will be happy to do so. 

The Caiman. Do you have any knowledge of whether or not 
they decreased their services at that time ? 

We have here the matter we are talking about. I am going to let 
counsel read it in. 

Mr. Cowen. It was advertised in a Japanese paper on Monday, 
March 15, 1954: 


One year ago the conference began the current rate war. Isbrandtsen with- 
drew from this cutthroat rate war in May 1953. Isbrandtsen has not reentered 
because it does not believe in quoting the low cost damaging rates. Isbrandtsen 
is willing to cooperate in any honest effort toward stabilization of rates. If 
rates are established by the conference or the Japanese lines which are fair and 
reasonable to all concerned, Isbrandtsen will apply such rates. At the same 
time Isbrandtsen will continue to give prompt and considerate attention to adjust- 
ment of rates when such adjustments are necessary to establish or maintain the 
flow of commerce. Isbrandtsen will continue its regular, independent service. 


Mr. Morse. It is my understanding that for a time before that. an- 
nouncement was made Isbrandtsen was not carrying any cargo. 

The Cuarrman. They withdrew from that trade route? 

Mr. Morse. Their vessels were sailing because this was part of their 
round-the-world service, as I recall, and the vessels would call with 
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cargo to Japan from Europe or some other area, but I believe they 
were not loading any cargo in Japan for the United States. They 
have since resumed carrying cargo from Japan to the United States. 

The Cuatrman. Do I get the impression that they curtailed their 
operating during this period, that they did not offer service? 

Mr. Morse. I believe they offered reduced sailings and I believe they 
were offering no direct service actually from Japan to the United 
States. 

Now, I made a statement the other day which I want to correct. 
Mr. O’Connor very kindly called it to my attention. 

I said that there were three or four lines that had withdrawn from 
the trade as a result of the rate war. 

I was in error. There were two lines, to the best of my knowledge, 
that have withdrawn, Canadian Pacific and East Asiatic, but those 
lines withdrew for reasons other than the rate war so that I was in 
error when I said that the rate war did result in lines withdrawing 
from the service, but there was a curtailment of service particularly 
by the American lines. 

Mr. Cowen. During that actual rate war, prices dropped to roughly 
$6 freight rate and it cost approximately $8.50 to handle the freight; 
is that correct? 

Mr. Morse. I do not know to be too specific but it was within that 
generalarea. It was at less than break-even cost. 

Mr. CowEN. Yes, and Isbrandtsen refused to carry freight and lose 
actual money on it. 

Mr. Morsz. That is my understanding. 

Mr. ZELENKO. When you say some of the lines curtailed service, that 
is similar to withdrawing; is it not? 

Mr. Morse. To a degree; yes. 

Mr. Anruso. Mr. Chairman. 

Mr. Morse, I gather that the purpose of the conference is to elim- 
inate cutthroat competition on the part of independents; is that right? 

Mr. Morss. Not entirely. If you eliminate the dual rate contract 
question so that the conference is quoting only single rate, then I 
would say the answer is definitely “No,” the purpose is not to elim- 
inate nonconference competition. It is to regulate within their own 
group, to agree among themselves to maintain a certain level of rates 
and practices and so forth. 

Mr. Anruso. When you grant a subsidy to an independent are you 
not giving that independent an advantage over conference members? 

Mr. Morsz. I am not sure whether we have ever granted subsidy 
to date to an independent but many of the American-flag lines in for- 
eign trade are presently subsidized. Most of the major ones are. 

Mr. Anruso. Are you in favor of legislation restricting subsidies to 
conference members ? 

Mr. Morse. Well that is putting the question the other way around, 
should we require a subsidized line to be a member of a conference 
or to quote conference rates. That is another way of phrasing it. 
This is a difficult question to answer. There are pros and cons on each 
side of the fence. 

Mr. Anruso. What is your personal feeling about it ? 

Mr. Morse. I personally think that the nonconference activities are 
not beneficial in the long run to the commerce of the United States. 
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Mr. Anruso. That isa good answer. Thank you. 

Mr. Totuerson. I have just one question which I neglected to ask 
yesterday. 

Do the conferences in effect give some benefits or some protection to 
the independent operator operating over the same route ? 

Mr. Morse. I use the phrase “the conference” as “an umbrella to the 
activities of the nonconference operator,” because, if there are open 
rates so that all lines are quoting whatever rate they wish to quote, 
then the independent is no better off in soliciting cargo than is a con- 
ference member. It is only where the conference line has a closed rate 
that the independent is in a good position to get cargo from shippers 
who are not obligated by contract to make their shipments on the 
conference line. 

In those situations where there are closed rates, the independent is 
in a favorable position to obtain cargo. 

Mr. Totiterson. Now, the conference members agree on a rate. In 
other words, they agree not to enter into cutthroat competition 
amongst themselves or between themselves, is that right, and the 
moment they do that that protects the independent operator who wants 
to operate over the same route? Is that true? 

Mr. Morse. Certainly, it does. 

Mr. Totterson. In other words, it eliminates competition for him, 
to, that is cutrate competition. 

Mr. Morse. It does. 

Mr. Toutierson. He is like the fellow who does not belong to the 
union but gets the same pay. 

Mr. Morse. My personal feeling is that the independent will be 
worse off if the dual rate system is eliminated or something similar to 
the dual rate contract system is eliminated because there will be then 
no advantage in belonging to a conference by and large, so that the 
conference lines, I think, will be quoting either open rates or they will 
disband their conferences in order to meet the activities of the non- 
conference operator. 

Mr. Totiterson. You can say generally, then, that the conferences 
do have advantages for the independent ? 

Mr. Morse. I think very definite advantages. 

Mr. Totierson. That is all, Mr. Chairman. 

The CHarrman. Mr. Ray. 

Mr. Ray I have no questions. 

The Cuatrman. Mr. Mailliard. 

Mr. Maturarp. Mr. Chairman. 

Mr. Morse, I think I gathered from your answer to the previous 
questions that there are no lines presently subsidized that are non- 
conference ? 

Mr. Morse. I think that my recollection is that there is no confer- 
ence on the Robin-Farrell Line situation but there is an agreement 
between those two lines that they will maintain the same rates. 

Mr. Mariu1arp. They have their own conferences practically ? 

Mr. Morse. That is right. 

I do not recall any other situation where the subsidized lines operate 
outside of a conference. 

Mr. Maiu1arp. That is presumably the only essential trade route 
on which we have American-flag service where there is no conference ? 

Mr. Morse. Yes, to the best of my present recollection. 
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Mr. Maiuuiarp. As a matter of conference practices, they do not 
establish conference rates on the type of cargo that is normally 
handled by tramp ships; is that correct ? 

Mr. Morse. I beileve that is usually so because, in order to compete 
against tramps for parcels of 5,000 tons of grain, say, they have to 
be in position to meet the tramp rate which fluctuates by the day or 
by the minute. 

Mr. Mattitarp. So that those are generally so-called open rates? 

Mr. Morse. Open rated items; yes. 

Mr. Matuutarp. So that the difficulty here over the dual rate pro- 
cedure, as far as our American-flag lines are concerned, comes only 
from the independent liner operator ? 

Mr. Morse. Yes, sir. 

Mr. Matrixiarp. There is no problem as far as the few tramps we 
have left; is that correct ? 

Mr. Morse. They voice no problems to me insofar as conference 
activities are concerned. 

Mr. Mariir1Arp. I mean conference and dual rate does not bother 
the tramp operator. The only people that we get some questions 
from, as far as the carriers are concerned, are the independent liner 
operators. 

Mr. Morse. That is correct. 

Mr. Matiurarp. How many of those are there? How many U.S 
flag independent liner operators are there ? 

Mr. Morse. Some of the subsidized lines do operate nonconference 
in some trades. American Mail, I believe, is operating nonconference 
in part of its service. 

Waterman is either now operating nonconference or has indicated 
that it will withdraw from a conference in the trade from the gulf 
to the Mediterranean. I could not tell you offhand what the exact 
situation is but we could supply it for the record if you wish. 

A line does not necessarily join every conference. It may or may 
not. It depends on whether it is advantageous or disadvantageous. 

Mr. Marcuiarp. I understand that, but this seems to come into a 
little conflict with saying that we do not have any subsidized lines that 
are independent. ‘They may be on some routes, then ? 

Mr. Morse. Yes; I was in error if I gave the contrary impression. 
I believe some of them do operate as independents in some routes. 

Mr. Mariurarp. Then this comes bask to the question that Mr. 
Anfuso was raising. 

Mr. Morse. Whether they quote rates less than the conference rates 
I could not answer. They may quote the conference rates even though 
they are not conference members. 

Mr. Matuurarp. I could understand but this does come back to the 
question as to whether it would be wise to legislate in such a way as 
to take away from the subsidized operator this freedom of the exercise 
of individual management responsibility to do what is prudent in a 
particular trade at a particular time. 

It seems to me that we ought to think very long and hard before we 
lock them into a rigid system that might prove disadvantageous to 
the Government. 

I had that impression that some of our lines got in and out of con- 
ferences as they deemed was in their best interests. 
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Mr. Morse. That is true, and that is one of the reasons why I said 
it was a difficult question to answer and why at the present time I would 
not insist in our contracts with a subsidized line that it do join a con- 
ference or quote conference rates. 

Mr. Totierson. Would the gentleman yield for a related question 
there? 

Mr. MaruiArp. Yes. 

Mr. Totierson. When the Board has before it an application for 
subsidy that application includes a request to operate over a certain 
route; is that correct ? 

Mr. Morse. That is correct. 

Mr. Touterson. In other words, you have to determine how many 
subsidized operators the Government is going to permit in a certain 
route. 

Mr. Morse. Correct. 

Mr. Toutierson. That would come ahead of the other, would it not? 
Before you made any determination as to whether or not the inde- 
pendent who applied for subsidy should be required to join a confer- 
ence you have to determine whether or not you should permit another 
operator in that particular trade route. 

Mr. Morse. That is the first question that must be decided, but I do 
not necessarily see that there is any direct relationship between that 
question and the question of whether the line should be forced to join 
a conference. 

Mr. Touterson. I think you have to decide the other question first. 

Mr. Morse. Yes, sir. I agree. 

Mr. Totierson. You could not decide the second question before 
you decided the first very well, could you? 

Mr. Morse. No, sir. 

Mr. Matuuiarp. But in one instance you are required by statute 
to make the determination and in another there is nothing said at all 
in the statute. 

Mr. Morse. In the dual tracking situation we are required by stat- 
ute to make a determination of whether the second line should be 
subsidized. 

Mr. Marurarp. What we were discussing here, I thought, was 
whether there should be any statutory requirement that if a subsidy 
is granted that they should be members of a conference if one exists, 
and I was sort of trying to suggest that I think this would be an un- 
wise thing to do, because I think it would deny to our operators the 
right to exercise good business judgment if the circumstances required 
it. 

That is all I have, Mr. Chairman. 

The Cuarrman. Along that line, before you grant subsidy, the 
applicant must divest himself of all foreign-flag operation and inde- 
pendent operation ? 

Mr. Morse. Not necessarily independent operation. He may oper- 
ate nonsubsidized part of his activity. 

The Cuarrman. He may operate nonsubsidized and subsidized on 
the same trade route? 

Mr. Morse. I did not say that, sir. 

The Cuatrman. I was asking you. 

Mr. Morse. Yes; that can be with our approval. Pacific Far East 
Line does that with our approval. 
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The Cuarrman. And if he operates nonsubsidized on somebody 
else’s subsidized trade route, it gets back to the same question that 
Mr. Anfuso and Mr. Zelenko were discussing. We are just putting 
something in to fight our own subsidization, are we not ? 

Mr. Morse. We have permitted and still do permit that, subject to 
controls to be sure that the operations of that particular line are not 
to the detriment of the Government. 

Pacific Far East Line, as an example, operates nonsubsidized ves- 
sels on trade route 29. They also operate subsidized vessels on trade 
route 29. We very carefully control what they do to be sure that the 
earnings of the subsidized vessels are not siphoned off or the better 
cargoes drawn away from those vessels and put on the nonsubsidized 
vessels. 

The CuarrMan. Then an operator can be a goose and a duck, 
both ? 

Mr. Morse. Yes, sir. 

The CuarrMan. It just seems inconsistent. You have to give some 
reason for doing that, do you not, in awarding the subsidy? You 
give some reason for the exemption ? 

Mr. Morse. I see some advantages in a line operating nonsubsi- 
dized. You have more ships active. You do not pay out subsidy-dol- 
lars on this particular portion of the operation. You are providing 
American-flag service. 

The CuarrmMan. But he does have to divest himself of foreign-flag 
operation before he gets a subsidy. 

Mr. Morse. Yes, sir. 

The Cuarrman. And he can have no connection with foreign-flag 
operation. 

Mr. Morse. Unless a waiver is granted by the Board under section 
804. 

Mr. Anrvuso. Mr. Chairman. 

Would the Board grant a waiver under those circumstances ? 

Mr. Morse. We have several waivers outstanding more for charter 
oe as I recall, the utilization of small foreign-flag ships along 
the African coast as feeder service because we believe it is advan- 
tageous to the subsidized operator. For a number of years we per- 
mitted American Export Line to act as agent in the United States 
for the Italian Line. That has been discontinued. 

We have for a number of years and still permit W. R. Grace & Co., 
which is the paige of Grace Line, to act as agent on the Pacific coast 
for Johnson Line, which is a Swedish company. 

Those are the only exceptions I recall offhand. 

The CuarrMan. I think we are injecting something here that prob- 
ably we should take up at some other time. 

Mr. Downina. I have one question, Mr. Chairman. 

The Cuarrman. I want to get to this man that really supervises the 
enforcement if we could this morning. 

Mr. Downtne. Yes. I want toclear up one thing. 

I believe yesterday, Mr. Morse, you stated that the United States 
was the only nation whose law prohibited the deferred rebate system. 

Mr. Morse. Yes, sir, I did. 

Mr. Downtne. And today you stated that the deferred rebate 
system, in your opinion, offered the greatest control. 
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Mr. Morse. As between the conference and the signatory it offers 
a much stronger control over the signatory than does the dual rate 
system. 

Mr. Downina. My question is, In your opinion would it be wise 
for Congress to consider amending the law so as to permit a deferred 
rebate type of system ? 

Mr. Morse. Despite the fact that some of my steamship friends 
think it would be advantageous, I personally think it would be dis- 
advantageous. I think there is senate control in the dual rate 
system and I think there is more flexibility insofar as the shipper is 
concerned, He has more freedom of action. He can sign a dual rate 
system for a period of time and then get out. He has more freedom, 
more flexibility. You sign up on a deferred rebate and you are 
practically frozen indefinitely. 

Mr. Downtna. Thank you. 

Mr. Morse. I think the interest of the shipper should be considered 
as well as that of the carriers. 

The Cuarrman. Mr. Casey. 

Mr. Casry. I have no questions. 

The Cuarmman. Mr. Johnson. 

Mr. Jounson. Mr. Morse, I believe up to date the Board has never 
permitted the use of the dual rate system in the domestic transporta- 
tion; is that correct ? 

Mr. Morse. We did for a time until the 1933 act and after that 
act was enacted, which permitted us to fix the minimum and maxi- 
mum rates, we discontinued permitting the dual rate system in the 
domestic trade. 

Mr. Jounson. What is your policy today in respect to the use of 
the dual rate in the domestic transportation system ? 

Mr. Morse. It is not permitted in the area over which we have 
jurisdiction. 

Mr. Jounson. But in the Board itself, do you still feel it is not 
advisable to have the dual rate system for domestic transportation ? 
Mr. Morse. It is not advisable and not necessary, in our opinion. 

Mr. Jonnson. In what way do you say it is not necessary ? 

Mr. Morse. Well, there is no rate-cutting. The rates are estab- 
lished and filed with the Board and approved by the Board so that 
they all quote the same rates. 

Mr. Jounson. I call your attention, Mr. Morse, to your letter to 
the Chairman of the Interstate Commerce Commission as late as 
December 17, 1958, in which, I quote: 

The grave situation in which the domestic coastwise-intercoastal merchant 
fleet has found itself since the termination of World War II greatly concerns 
the Federal Maritime Board. It has been a fact that intercoastal and coastwise 
shipping has dwindled to a point where it is nearly extinct. 

Do you recall writing that? 

Mr. Morse. Yes, sir. I recall that. 

Mr. Jonnson. You still feel, then, that in this committee there is 
nothing to be considered as to the dual rate for domestic or any other 
like situation ? 

Mr. Morse. The situation to which I was referring in that letter is 
a different situation. The dual rate system that we are talking about 
would be by the water carriers in the domestic trade. The situation 
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referred to in that letter has reference to the competition of the rail 
lines with the water carriers. They are underquoting the water car- 
riers in a port-to-port movement. 

Mr. Jounson. Is there not before the Interstate Commerce Com- 
mission now a request for guaranteed rate for rail carriers? 

Mr. Morse. Yes, sir. 

Mr. Jounson. In the Maritime Board, do you advocate a guaran- 
teed rate as requested ¢ 

Mr. Morse. We have no jurisdiction over that activity. It is sub- 
stantially similar in principle to the dual rate system w hich has been 
in use in the foreign commerce. 

Mr. Jounson. But in the petition filed, do they not allege that part 
of the transportation would be by water as well as by rail under the 
request for the guaranteed rate ? 

Mr. Morse. This is an activity of the Interstate Commerce Com- 
mission and presumably they will approve or disapprove this guaran- 
teed rate system in their own best judgment. 

Inasmuch as I have favored a dual rate system in the offshore trade, 
I think it would be inconsistent for me to urge to the Interstate Com- 
merce Commission that they should not permit a dual rate system in 
the domestic trade. 

Mr. Jonnson. To summarize your testimony before the committee, 
I gather that the Board advocates continuance of the conference sys- 
tem. You see the need for the dual rate in the international trade; 
is that correct ? 

Mr. Morse. That is correct. Yes, sir. 

Mr. Jounson. Am I right to assume that you still see the likelihood 
of continued price-cutting on the part of the independent or inde- 
pendents in the future if granted the right to continue the conference 
system and the dual rate? 

Mr. Morse. Yes, I think independents will not be frozen out even 
if there is a dual rate system permitted. 

Mr. Jounson. You of course stated, I believe, that. it presents a 
matter of great concern, that we are dealing w ith many nations. In 
fact, how many of the larger shipping nations are there ? 

Mr. Morse. I will say 10. 

Mr. Jounson. Well, the eight main ones, I believe are the United 
States, the United Kingdom, Norway, Japan, Italy, the Netherlands, 
France, and the Republic of Germany is that correct ? 

Mr. Morse. Yes. 

Mr. Jonnson. They have worked together, have they not in a United 
Nations effort de aling with their safety program and with many other 
items ¢ 

Mr. Morse. Yes, they have. 

Mr. JoHNnson. So that we do have an international organization or 
organizations at the present time set up in some control of these 
large shipping nations, is that correct ? 

Mr. Morse. Yes, they are directed primarily on technical matters 
and safety of life at sea, and things of that sort. 

Mr. Jonnson. Now, if they could join together under some con- 
trol, could they not be policed and have judicial interpretation of that 
agreement by the International Court of Justice ? 

“Mr . Morse. I believe so. 
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Mr. Jounson. In fact, the Court does give even advisory opinions, 
does it not ? 

Mr. Morse. It is my understanding they do. 

Mr. Jounson. Do you know of any cases dealing with maritime 
that have been referred to the International Court? 

Mr. Morse. I recall one which has been referred which arose out 
of the IMCO conference in London in this last month. 

Mr. Jounson. Do you still say that you cannot foresee that this 
matter can perhaps reach a satisfactory determination through some 
United Nations effort as well as the Congress is endeavoring to do 
to stabilize this foreign shipping ? 

Mr. Morse. I think it would be optimistic to hope that this matter 
could be resolved at an international level. 

Mr. Jounson. I have no further questions. 

The CuarrmMan. Counsel would like to inquire. 

Mr. Cowen. Mr. Morse, I note in the brief filed by the Department 
of Agriculture before the Supreme Court in the Isbrandtsen case that 
they allege that when the open rates were put in effect by the confer- 
ence that Isbrandtsen had no silkroom or refrigeration service offered 
on their vessels in the trade. Therefore, the conference opened all 
rates except rates applicable to silkrooms and refrigeration space. 

Mr. Morse. I am sure the conference did not open all rates. I do 
not know but I doubt that Isbrandtsen has either silkrooms or refrig- 
eration. 

Mr. Cowen. I understood that they did not. Therefore, in that 
particular field, they were not competitive with the conference. 

Mr. Morse. Correct. 

Mr. Cowen. Therefore, the conference did not reduce rates in that 
area, so to speak ? 

Mr. Morse. I do not know that to be the fact but I would not be 
at all surprised. 

Mr. Cowen. Now, sir, to clarify this ninth circuit court decision 
that was recently handed down, had the Board reached a position that 
was, say, far to the left and the conference felt that their position was 
equally as far to the right and the circuit court hit the middle ground 
by saying that in any shipment over which the shipper controlled 
the choice of vessel that, if he were a signatory to the conference, 
the contractual obligation had to be observed ? 

Mr. Morse. I think that isa fair summary of it. 

I have not read the opinion but my interpretation of it is that the 
Board took the broad, and I might say superficial, assumption that, 
without looking to the terms of the specific contract, the mere fact 
that it is c.i.f. or c. & f. automatically meant that the shipper con- 
trolled the routing of the shipment. 

Contrariwise, if it was f.o.b., f.a.s., without looking to the terms of 
the specific sales agreement, the buyer controlled the routing. 

Mr. Cowen. Without going behind the general contractual arrange- 
ment that each shipper had with his specific conference ? 

Mr. Morse. Correct; and I think the effect of the court decision was 
to say that you cannot look at it if it is f.o.b., f.a.s., you have to look 
at the terms of the agreement to determine who in fact does determine 
the routing. 

The CHarrman. Now I want to have Mr. Tibbott. 
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Mr. Jounson. Mr. Chairman, I was wondering if the committee 
could have a copy of that ninth circuit court of appeals opinion. 


The CuarrmMan. Yes. 
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STATEMENT OF LLOYD TIBBOTT, CHIEF, REGULATION OFFICE, 
MARITIME ADMINISTRATION 


The Cuatrman. Now, Mr. Tibbott, just tell the committee what 
your position is, what your authority is, and how you proceed to en- 
force the regulations, and to supervise the conferences and other ship- 
ping matters that are subject to regulation by the Maritime Board. 

Mr. Tissorr. I am Chief of the Regulation Office of the Federal 
Maritime Board. I take it that—— 

The Cuatrman. Go right ahead and tell what you do. 

Mr. Tissorr. We are charged with the administration of the regu- 
latory provisions of the Shipping Act, 1916, and the Merchant Marine 
Act, 1920. 

There are also regulatory acts such as the Intercoastal Shipping 
Act of 1933, which has to do with the regulation of the offshore domes- 
tic trades. 

Our activities consist of the regulation of the foreign carriers; that 
is, carriers by water, common carriers in foreign commerce includ- 
ing their conference agreements, and also the carriers in the domestic 
offshore trades, the terminal operators and freight forwarders. 

In the regulation of carriers in the foreign commerce, there are, as 
Mr. Morse stated yesterday 

The Cuatrman. I am not talking about what Mr. Morse said. 

T am talking about what you do. 

Mr. Trevorr. Yes, sir. 

In the first place, so far as carriers in the foreign trade are con- 
cerned, all common carriers by water in the export trade are required 
to file their rates within a period of 30 days after they have 
become effective. Those rates are filed. They come in at the rate 
of about 2,000 a month. We have 3 men, 3 examiners who are charged 
with the duty of receiving those rate filings, seeing that they are 
placed in the proper tariff so that they can be used and the tariffs 
are made available to the public. These three men also answer various 
inquiries concerning the rates and the application of the rates and 
make such review as they can of the tariff filings as made. 

Obviously, with these tariffs coming in at the rate of about 2,000 
a month, 3 men cannot perform these other duties and give a very 
close scrutiny to these tariffs. 

Much of the regulation is done through the activities of conferences 
in the foreign trade, both freight and passenger. 

There are both freight and passenger, but the passenger trade is 
not a very active field. There are roughly about 110 active freight 
conferences. When the agreement is filed it is first examined to see 
that it is subject to the Board. It may be between persons who are 
not common carriers by water or other persons subject to the act, 
in which event the Board has to reject it. It has no right to approve 
or consider such agreement. If it is subject, it is posted on a bulletin 
board so that. everybody can know about. it, notice of it is published 
in the Federal Register so that interested persons may make known 
their views on it. They are given a period of 20 days following 
publication to make known their position. In that 20 days the 
Board’s staff examines the agreements. Two examiners and the as- 
sistant chief spend most of their time on that work. 
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The agreement or modification of the agreement is reviewed to see 
whether or not there are provisions which run afoul of the law, which 
would be discriminatory or unfair or could be considered to be detri- 
mental to the commerce of the United States. 

They examine it to see that it is in accord with all of the Board’s 
decisions. For example, they require that the agreement have proper 
admission provisions for any other common carrier who is qualified 
and seeks admission. 

There must be a provision admitting him to conference membership. 

The agreement very frequently requires revision. That is handled 
with the parties and the revision is made in accordance with their 
voluntarily undertaking to do so. If they decline to revise the agree- 
ment, then it is submitted to the Board with a recommendation that 
the Board set it down for a hear ing before approving. 

The CHatrmMan. Everybody comes into the conference under the 
same agreement ¢ 

Mr. Tresotr. Yes, sir. They all come in under the same agreement. 

There are some exceptions. That is there are associate members 
occasionally where a man has just a fleeting interest in the trade. For 
example, I believe the American Pr esident Line is an associ: ite mem- 
ber of the conference going from the Atlantic coast to India but that 
is provided in the ec onference agreement. They are not regular mem- 
bers bec: ause, obviously, going all the w ay around the w orld, they are 
not going to give much competition to India. So they observe the 
conference rates. They are relieved of conference expenses. 

Those are exceptions rather than the rule. 

The conference agreement applies equally to all carriers, and all 
applicants are required to be admitted if they are qualified. 

The few occasions when an application has been denied were these: 
In one instance it was found that the applicant had a contract with 
a shipper that ran for approximately 2 years. It had a year to go. 
The conference, when they discovered that contract, decided that he 
could not observe conference rates if he wanted to because this con- 
tract would prevent him so far as that, so that they told him he would 
have to come back a year later or terminate his contract so that he 
could observe the same rates as the others. 

The CHarMan. What applicant was that ? 

Mr. Tissorr. That was a Finnish line. That was a number of years 
ago. 

“If any comments or objections to the agreement are received, they 
are analy zed and when the agreement is in final shape, a recommenda- 
tion is made to the Board for either approval or to set it down for a 
hearing. It is never, tomy knowledge, disapproved without a hearing. 
Once the agreement is approved, the parties are required to file their 

tariff rates and their minutes. 

There are roughly, I guess, about 250 minutes a month that come in 
from these conferences. They specifiy the conference activities and 
practices and are gone over as best they can by the two examiners that 
are detailed to this work. They catch a number of provisions but 
they do not catch all of them. 

These same men also handle informal complaints and protests, 
requests from shippers and carriers for information concerning those 
agreements, or where they have run into some difficulty with the con- 
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ference, the Board staff, then tries to effect a voluntary settlement 
of the difficulty. If it is not settled, the party, of course, still has the 
right to file a formal complaint in which case it will go through the 
usual hearing process. 

The CHarrman. How many complaints a year do you get from 
shippers against conference practices ? 

( he following letter was furnished for insertion :) 


FEDERAL MARITIME BOARD, 
Washington, D.C., March 19, 1959. 
Hon. Hersert C. BONNER, 
Chairman, Committee on Merchant Marine and Fisheries, 
House of Representatives. 

Dear Mr. CHAIRMAN: On February 26, 1959, I testified before your committee 
in its steamship conference study. In the course of my testimony I referred to 
informal complaints and protests received by the Regulation Office and to re- 
quests from shippers and carriers for information concerning conference agree- 
ments. At this point you asked how many complaints a year we received from 
shippers against conference practices. I replied that we probably get about a 
thousand during the year, one way or another. 

After reading the transcript, I now feel that my reply was unintentionally mis- 
leading. The staff of this Office receives and handles 1,000 or more inquiries 
and requests from shippers, carriers and others during the course of a year. 
However, the bulk of these are not complaints against conference practices. 
Many of these inquiries are in the nature of requests to be advised as to specific 
provisions which appear in rate tariffs or conference agreements and ‘regula- 
tions, or for interpretations of these provisions, without any indication that the 
person making the request is dissatisfied or is complaining or protesting the 
rate or provision. 

Probably less than 200 of these could be properly characterized as complaints 
and these would include informal complaints against the practices of forwarders, 
terminals and common carriers by water in the domestic offshore trades as well 
as informal complaints against the rates and practices of steamship conferences 
in the foreign trade. Only about one-half of the total informal complaints 
received are in the nature of complaints against conference practices in the 
foreign trade. My reply should have been that we receive a little over 100 
complaints during a year against conference practices in the foreign trade. 

I deeply regret any erroneous impression which may have resulted from my 
answer to your question, and I hope that this letter will be accepted in correction 
of the record. 

Sincerely yours, 
L. Trpsott, Chief, Regulation Office. 


Mr. Trspotr. I would say we probably get about a hundred during 
the year, one way or the other. 

The CHairman. You get 1,000 during the year. How many people 
do you have that pay attention to that? 

Mr. Trssorr. We have three people. 

The Cuarrman. They handle 1,000 complaints a year? 

Mr. Trszorr. Yes. Some of those complaints are relatively simple 
to handle and others are rather difficult. 

The Cuarrman. Do you answer all the complaints? 

Mr. Trpporr. Yes, sir; to the best of our knowledge we have never 
missed one of those. 

The Cuairman. The field investigation I think brought out reports 
that many complaints are not given attention. 

Mr. Trssotr. They are all given attention as far as I know, and I 
would like to know of any that are not given attention. 

The Cuarrman. I will ask the counsel and Mr. Downing, who helped 
us in the field studies, whether or not there were some contacts you 
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made where shippers and buyers complained of not getting attention 
to their complaints. : 

Mr. Downrne. Yes, sir. We talked to a few people who said they 
did not think their complaint was given the consideration it was en- 
titled to, but the big objection, as I recall, was that it took so much 
time to get a complaint filed and settled. 

Mr. Tissorr. Were these informal complaints that they were re- 
ferring to or formal complaints? I take it they are informal com- 
plaints they are referring to. 

As soon as an informal complaint is received, it is referred to the 
carrier or conference against which the complaint is directed. They 
are given the opportunity to state their position. Of course, we have 
no right to adjust a complaint ourselves at all. We can simply use 
our good offices to try to get a voluntary settlement. 

The Cuamman. How long is it before you advise them that they 
have a right to do this and that? 

Mr. Tissorr. Normally, we advise them that we are taking this 
up on an informal basis with the conference but it does not prejudice 
their right to file a formal complaint. 

We take it up with the conference or the carrier. It depends on 
how complex it is and how difficult it is. 

We have considerable difficulty sometimes in following up on the 
conference or carriers to get a prompt response, but when the response 
is made the complainant is advised of the nature of what the reply is so 
that he has full facts. 

Sometimes he elects to come back with further facts and we continue 
the discussion in an effort to get a voluntary settlement. 

The CuHarrMan. What is the nature of the complaints? 

Are they generally against rates in the conference or practices of 
the conference or lack of service'in the conference? What are the 
complaints as a rule? 

Mr. Tresorr. The complaints run along all lines. We had, for ex- 
ample, one which Mr. Morse mentioned, the case where shippers in 
Washington complained about the conference out of New Orleans. 

The Cuarrman. Which Washington was that? I happen to come 
from Washington myself. 

Mr. Tissorr. This was the State of Washington. They complained 
that the conference had established proportional rates applying on 
beans moving through New Orleans to Habana, but that they 

The Cratrman. Mr. Morse told us about that. Now you tell us 
xbout some others. 

Mr. Trssorr. Well, I can tell you that some of the complaints, and 
the ones that we are most unsuccessful in, deal with the measure of 
the rate over which we have really no control in the foreign trade 
whatsoever. We had an instance where a shipper called up on the 
phone and subsequently made it in writing. He was complaining 
about an increase in the rate on eggs to Venezuela. He claimed that 
he had not been given adequate notice of the increase. 

The facts, when we developed them, showed that he had been given 
not only adequate notice but the rate which he had been enjoying for 
some time was a temporary rate with an expiration date on it, and 
not only had he been given notice but the line which had been carrying 
his eggs had called him up and told him that the rate was about 
to expire so that there was no foundation to that contention. 
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He realized that he had no legal claim, but he asked us to take it 
up with the line to see if they would not reconsider. 

The line in that case refused to reconsider. 

In some cases we have disputes over whether the man was charged 
an incorrect rate. There is the question of whether or not goods were 
correctly described. We very frequently are successful in getting that 
type of complaint adjusted. 

The CuarrmMan. Does your Division supervise the exemption in the 
Antitrust Act granted to ocean transportation 

Mr. Tissorr. Do you mean do we consider complaints that some- 
thing is in violation? 

The Cuareman. I asked the question. Do you have any complaints 
of that nature? 

Mr. Tiszorr. We have not had any complaints of a violation of 
the antitrust laws. There have been formal complaints. 

The Cuarrman. You are supposted to regulate practices. You are 
the enforcement branch. I asked you, in “this exemption from the 
Antitrust Act, does anything come into your jurisdiction with respect 
to that? Do you have any complaints about violations of the exemp- 
tion ? 

Mr. Tiszorr. Violation of the exemption ? 

The Cuairman. Taking advantage of the exemption. 

Mr. Tiszorr. We have complaints from people that claim that : 
conference is using its ability to make uniform rates to charge 1 rites 
which are higher than they should be. Yes, we have compla iints of 
that nature, sir. 

The Carman. Are they connected with this exemption ? 

Mr. Tiszorr. They have not been connected with this exemption. 

The Cuarmman. What do you do when they do that? 

Mr. Tissorr. When we get a complaint that the conference has ini- 
tiated a rate that is unduly high, we take it up with the conference in 
an effort to get a voluntary settlement. If the complaint involves 
something that may be in violation of law, we point this out to the 
conference, but the mere charging of a rate that is higher than a 
shipper thinks it should be is not necessarily a violation of the law as 
it is written in the foreign trade. 

The Cuatrman. Do you have any complaints that the rates are 

made artificially and have no basis of fact in them? 

Mr. Trssort. I do not recall any but I would assume that we would 
have some. 

The Cuatrman. You .would recall them if you had ever had any- 
thing of that nature; would you not ? 

Mr. Tisporr. I do not recall any along those lines, Mr. Bonner. 
There are frequent complaints to the effect that they believe that the 
conference has acted unwisely in increasing a rate and that it is going 
to hamper their business, it is going to curtail business and in some 
cases they complain that it m: kes it difficult for them to meet foreign 
competition. We have taken those up with the conferences. In many 
instances, the conferences have made adjustments on the presentation 
of facts. 

The Cx: AIRMAN. Did lack of enforcement and inefficiency or lack of 
attention in your Department permit the situation to get out of hand 
which brought about the complaints in the courts? 


——“ 
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Mr. Tiszorr. No. I do not believe so. The Japan-Atlantic Con- 
ference was required to file their undertaking to initiate this contract 
rate system before it was commenced, That was reviewed and passed 
on by the Board. The Board was acquainted with the fact that 
another carrier had complained or objected to the initiation of this 
system. The Board at that stage undertook to order an investigation 
of the system but not to withhold its initiation. 

The Cuatrrman. What did your Division do about the complaint? 

Mr. Tissorr. We made the Board aware of the complaint that had 
been received. We notified the Board. When we took their General 
Order 76 filing up to the Board, we acquainted them with all of the 
facts, 

The CuHarrman. What was the opinion in your Division as to the 
complaint ? 

r. Trssorr. To the best of my knowledge as I recall, our recom- 
mendation was that the matter be investigated but that the system be 
permitted to go into effect, that the complaint was not sufficient to 
justify withholding initiation of the system. 

The CuarrMan. You recommended that to the Board? 

Mr. Trszotr. Weso recommended tothe Board, I believe. 

The Cuarrman. Mr. Tollefson. 

Mr. TotiteFson. Mr. Tibbott, you are answerable only to the Board; 
is that correct 

Mr. Tresorr. We are answerable to the Board; yes, sir. 

Mr. Totierson. But you arrive at your decisions and opinions in- 
dependently. You do not consult with the Board ? 

Mr. Trissorr. No; we do not consult with the Board. We make 
recommendations to the Board. We do not make decisions. We make 
a recommendation to the Board and the Board either accepts the 
recommendation or rejects the recommendation. 

Mr. TotLerson. Now, you say there are about 110 rate conferences. 

To how many do American shipping lines belong ? 

Mr. Trssorr. I imagine that one or more American shipping lines 
probably belong to almost every one of them. I would not want to 
say that they belong to all 110 without a careful scrutiny, but I would 
say that they probably belong to all of them. 

Mr. Totierson. Could you find out for us and put that in the 
record at this point? I have heard varying figures as to the number 
of conferences in which American shipping lines are members. The 
figures do not agree. I would like to get an accurate figure in the 
record, if I can. 

Mr. Trssorr. We can make that very simply. I can give it to you. 

Mr. Morse. We have a pamphlet which identifies all conferences and 
the membership in each conference. 

The CuatrmMan. When the record is printed, in revising the record 
we will correct that and put the actual number of conferences. 

Mr. Morse. Here is the document. I do not think you will want it 
in the record because it is 123 pages, but we will supply copies for in- 
formation and also supply an abstract which will answer your ques- 
tion, Mr. Tollefson. 

Mr. Totuerson. I think that is all I will be interested in. 
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(The abstract referred to follows :) 
Marcy 16, 1959. 


Summary of approved ratemaking freight conferences in the foreign and offshore 
domestic trades of the United States 
Foreign trade: 





Using contract/noncontract rate system_____.._--..-_._----.-------- 63 
Not using contract/noncontract rate system : 
a ici i oe chanieiad a a a 47 
EIN ce ae ga cnn tapas ea ne ec eeaeget pepe ia pied nk oped ea eae occa eae te LES. 3 
— 50 
a tl 113 
an eI 2 sissies te alelimctarats de nda defiant masa mea encekcentbaicae 5 
mer ae UC a ee he eel Ue 118 


NoTw.—All of the 63 conferences using the contract/noncontract rate system and all 
but 14 of the 47 conferences not using such system have at least 1 American-flag carrier 
as a member. 

ne the 14 conferences which do not have an American-flag carrier as a member is 
attac ° 


Marcu 16, 1959. 


List OF THE 14 FREIGHT CONFERENCES WHICH Do Not Have AN AMERICAN- 
FLAG LINE AS A MEMBER—NONE OF THESE CONFERENCES USE THE DUAL-RATE 
SYSTEM 


No. 138 North Atlantic Spanish Conference (virtually inactive). 
No. 7560 North Atlantic Portuguese Freight Conference (virtually inactive). 
*No. 3357 United Kingdom/United States Pacific Freight Conference. 
No. 5300 Norway/North Atlantic Conference. 
*No. 93 Outward Continental North Pacific Freight Conference. 
No. 7900 U.S. Atlantic and Gulf-Bermuda Freight Conference. 
*No. 8320 Scandinavian and Baltic/U.S.C. South Atlantic and Gulf Westbound 
Rate Agreement. 
*No. 7820 Great Lakes-Bordeaux-Hamburg Eastbound Conference, 
*No. 7830 Great Lakes-Bordeaux-Hamburg Westbound Conference. 
*No. 8130 Great Lakes-United Kingdom Eastbound Conference. 
*No. 8140 Great Lakes-United Kingdom Westbound Conference. 
*No. 8180 Great Lakes-Scandinavian and Baltic Easbound Conference. 
*No. 8250 Great Lakes-Mediterranean Eastbound Freight Conference. 
*No. 8260 Mediterranean-Great Lakes Westbound Freight Conference. 


*These 10 conferences cover trades in which no American-flag carrier now operates. 


Mr. Totierson. Do I understand from what you said, Mr. Tibbott, 
that you have no control over the rates? People may complain to 
you about rates being too high. Can you legally do anything about 
the rates if you think they are too high ? 

Mr. Tiszott. No; the utmost that could be done would be to ini- 
tiate a proceding that the rate was so high as to be detrimental to 
the commerce of the United States. 

Mr. Toniterson. Suppose you made a finding that it was detrimental 
to the commerce of the United States. What could you do? 

Mr. Trssorr. The Board could withdraw its approval of the agree- 
ment at that stage. 

Mr. Totierson. The conference agreement ? 

Mr. Trssorr. The conference agreement; yes, sir. The lines in- 
dividually could continue to charge the same rate if the agreement 
was disapproved but they could not act collectively. 

Mr. Totierson. So that they could continue to charge the same 
rate and you could not stop them ? 

Mr. Trssorr. No; we could not stop them. 


RR me 
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Mr. TouiEFson, The only authority you have is to approve or dis- 
approve the conference agreements ? 

Mr. Tiszorr. That is correct. 

Mr. To.tierson. And you cannot disapprove a conference simply 
because the rates are too high. You have to go further than that and 
find that the rates are so high that they are detrimental to the com- 
merce of the United States? 

Mr. Tiszorr. That is correct. 

Mr. Totierson. There has to be some other effect, then ? 

Mr. Tissorr. That is correct. 

Mr. Totuerson. You talk about informal and formal complaints. 
Just what is the difference between an informal and a formal com- 
plaint as far as your Department is concerned ? 

Mr. Tiszorr. We do not handle formal complaints except when 
the complaint has been filed and has gone through the hearing pro- 
esses and recommendation has been issued. The Board in its discre- 
tion may or may not call on my office for advice or information. We 
have no direct function in connection with the formal complaint. 

Mr. Tissorr. A formal complaint is a complaint that is filed pur- 
suant to section 22 of the Shipping Act. It is a sworn complaint 
setting forth the violation of law, the parties who have violated it. 

Mr. Touierson. Is that filed with the Board or filed with you? 

Mr. Tresor. That is filed with the Board. That is not filed with 
me. 

Mr. TotteFrson. Where do the informal complaints come ? 

Mr. Trssotr. The informal complaints come to me. 

Mr. Totterson. They are just oral or by way of letter? 

Mr. Tissotr. They are oral or by way of letter. 

Mr. Totterson. And these you try to work out with the operators? 

Mr. Trssorr. That is correct; on a voluntary basis. 

We have no right to tell them that they have to do this or they 
do not have to do that. 

Mr. Totierson. You area kind of gratuitous referee or adviser, but 
without any authority. 

Mr. Trssorr. Yes, it amounts to that. Of course, often these can 
be settled by informal means in which event they are all saved the 
time and expense of going through a formal proceeding. 

Mr. Totierson. I did not mean to imply that your office is not 
doing a good job. I am trying to get at the authority that you have 
or do not have. 

Mr. Tispotr. We have no authority to effect a settlement of an 
informal complaint. No, sir. 

Mr. TorieFson. I would like to ask you for a personal opinion. 
Do you think that it would be advisable for your Department to have 
some authority to act upon questions of the size of rates ? 

Mr. Morse. You are talking about the foreign trade now ? 

Mr. Totterson. Yes. I am not talking about our domestic offshore 
trade. Iam talking about foreign trade. 

Mr. Tissorr. Mr. Tollefson, there are so many questions that go 
into whether a rate is too high or too low that if any such control were 
given I would think it should be given to the Board and would have 
to be settled only through formal hearing process in which testimony 
and evidence could be presented and sifted. 
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Mr. Totxterson. In other words, you are saying. that if Congress 
decides to give anybody any authority over rates the authority should 
be given to the Board ? 

Mr. Tiszorr. Yes, sir. 

Mr. Totierson. Do you think that that would be advisable, having 
in mind now the Supreme Court decision ? 

Mr. Tiszorr. I am inclined to agree with Mr. Morse, who has 
already pointed out that you run into a terrific danger of conflict. 
If one country starts to control the level of the rates in foreign trade 
and some other country undertakes to control the level—and other 
countries have undertaken to do that—they are apt to do it for 
different reasons. For example, the United States presumably 
in declaring a rate was a fair and reasonable rate would take into 
consideration both the shipper and the carrier, but there are many of 
these governments that have different interests. Take some of these 
South American governments who have only one interest. That is 
they want to get that rate down, they want to get a low rate and they 
are going to consider it without regard to the carrier. 

I think if you once start controlling rates that way you are going 
to run into a very difficult problem throughout the world because 
some people are going to control the rate for one reason and some 
for another. For example, indirectly, South Africa right now 
has been trying to control the rate to a degree on certain paper prod- 
ucts going into South Africa. They claim that the 1 ‘ate is such that 
paper products can be introduced into South Africa in competition 
with certain paper products that are manufactured in South Africa 
and they do not like that so that they imposed a tariff or duty which 
would offset the benefit of the freight rate and would protect their 
own industry. 

Now, our carriers in this country who had reduced the freight rate 
on paper were doing so to meet competition of certain paper coming 
in from Seandinavia. They had a legitimate reason for reducing the 
rate there. 

The South African Government at the time only imposed this duty 
on paper products coming from the United States. It did not impose 
it on paper products coming from Scandinavia. 

We have had some discussions with the State Department about 
that and believe the matter is going to be adjusted. 

Mr. Totierson. Now, it is clear that you have no control over the 
rates. Yet, when a conference agreement is filed with you, you even- 
or either approve it or disapprove it. 

o you have any criteria that you follow for approving or dis- 
approving conference agreements which are filed with you! 

Mr. Trssorr. Well, the act sets forth the criteria which we have to 
follow. The act, section 15, specifies that the Board may disapprove 
any agreement which is “unfair as between carriers, shippers, ex- 
porters, importers, or ports, or between exporters from the United 
States,” as compared to their foreign competitors or is detrimental to 
the commerce of the United States or is contrary to law, and it shall 
approve all others, so that, unless it contravenes one of these stated 
purposes in the act, we have to recommend approval. 

We examine the agreement to see whether it is going to be as far 
as we can find out unfair as between carriers or shippers, or detri- 
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mental to commerce, and on that basis we recommend Board action 
on the agreement. 

Mr. TotieFson. Have you disapproved many ? 

Mr. Trssorr. Some have been disapproved and some have gone up 
for disapproval after approval when it appeared that subsequent 
action might be contrary to any of those conditions. 

Mr. Morse. You do have an administrative order as to the procedure 
to be followed in every instance when a section 15 agreement does 
come in. 

Mr. Trszorr. That is correct. That is the procedure to be followed 
but that, of course, does not state the guiding principles which I 
understood is what Mr. Tollefson wanted. 

Mr. Totierson. These are rather broad criteria. 

Mr. Morse. They are. 

Mr. Totierson. Having in mind what you said about rates, you 
cannot take a look at the rates and say, “This is unfair because they 
are too high,” unless they are so high or so low as to be detrimental to 
the commerce of the United States ? 

Mr. Trssotr. We had one case where we said that the rate was prima 
facie so high that it was detrimental and we had put that down for 
formal hearing and the rate was adjusted. 

Mr. Totuerson. That is all, Mr. Chairman. 

The Cuarman. Mr. Garmatz. 

Mr. Garmatz. Mr. Tibbott, what is the regular procedure as to the 
complaint that comes into your office ? 

Mr. Tresorr. A complaint? 

Mr. Garmatz. Yes. 

Mr. Tisporr. It is acknowledged and a copy of the complaint is 
furnished to the party against which the complaint is directed. I am 
talking about an informal complaint, not a formal complaint. 

Mr. Garmatz. One that you handle? 

Mr. Trssorr. That is correct. We get their side of the story so that 
we get both sides of the story and in that way both parties are made 
aware of all of the facts. 

Weendeavor to effect a voluntary settlement. 

Mr. Garmatz. Who renders the decision, you yourself as an in- 
oe or some of your staff, or does every complaint come to you 
direct ? 

Mr. Tresotr. What decision? Every complaint that comes in is 
handled in that fashion. 

Mr. Garmatz. Who renders the decisions ? 

Mr. Trssorr. There is no decision. 

Mr. Garmatz. Do you give an answer? What do you want to call 
it? Who gives the answer tothe complainant? 

Mr. Trssorr. The only answer that we can give is to give the com- 
plainant the advice that here is what the carrier or the conference 
states in reply to his complaint and if the conference has adjusted the 
complaint, why, that is fine and we are al] very happy. 

Mr. GAarmatz. Who makes the adjustment ? 

Mr. Tissorr. The conference makes the adjustment or the carrier 
makes the adjustment. We are without power to make any adjust- 
ment on an informal complaint. 

Mr. Garmatz. You say you have three members of the staff. 

Mr. Tisporr. I have a total staff of 21. 
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(List follows :) 


FEDERAL MARITIME BOARD 
Regulation Office 


Qffice of the Chief 
1 Chief 


1 Assistant Chief 

1 Secretary 

1 Transportation Utilities 
Accountant 

1 Legal Assistant 

1 Examiner (Trainee) 


Foreign Reculation Branch 
1 Chief of Branch 


1 Agreement Examiner 
3 Tariff Examiners 





Domestic Regulation Branch 
1 Chief of Branch 


2 Tariff Examiners 
1 Examiner (Terminals) 
2 Examiners (Forwarders 


3 Clerk-Typists 
1 File Clerk 


Mr. Garmarz. There are three in this particular complaint depart- 
ment ? 

Mr. Trsporr. There are three handling the agreements. There are 
three handling tariffs in the foreign trade. ‘That is six. 

Mr. Garmarz. Do you have any men in your department that attend 
these conferences ? 

Mr. Tizsorr. No, sir; but we have instructions from the chairman 
of the board to undertake to get together with the Budget and find 
money to do that, to put men in San Francisco, New Orleans, and 
New York. 

Mr. Garmatz. How about these reports that come in? Is it under 
your jurisdiction to read those and examine the reports from these 
conferences ¢ 

Mr. Tissorr. The minutes that come in ¢ 
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Mr. Garmatz. Yes. 

Mr. Trszorr. There are two men that are assigned the duty of read- 
ing the minutes. They have other duties, however. 

Mr. Garmatz. I am speaking about the reports of the conferences 
now. 

Mr. Tresorr. The only reports that I know of that come in from 
conferences are in the form of minutes that come from the con- 
ferences. 

I beg your pardon. I may have misunderstood you. 

—e, the reply that the conference makes to the informal com- 

aint 
: Mr. Garmatz. No; the general conference reports on the actions 
taken within the conferences. 

Mr. Trissorr. The actions and reports that are received from con- 
ferences are in the form of minutes of their meetings. 

Mr. Garmatz. You get copies of those ? 

Mr. Trszorr. We get copies of those, yes, sir. 

Mr. Garmatz. Do you go over them ? 

Mr. Tipsorr. Yes, sir. 

Mr. Garmatz. Do you have enough staff to go through those com- 
pletely and really go into detail or do you just hit and miss some 
of them? 

Mr. Tisrorr. Well, my personal opinion is we do not have enough 
staff. 

Mr. Garmatz. That isall, Mr. Chairman. 

The Cuarrman. Mr. Mailliard. 

Mr. Matuiarp. Mr. Tibbott, do these conference agreements have 
a fairly consistent pattern or do they vary widely in their provisions? 

Mr. Tiesorr. In many respects they have a consistent’ pattern. 
Some of them vary in accordance with the trade. There are different 
problems in different trades. There are many provisions that are uni- 
form, and many years ago in an effort to achieve uniformity, we drew 
up what you might call a standard form of agreement for guidance 
of persons entering into these conference agreements. We have dis- 
tributed copies to persons to use as a guide. 

We try to get standardization that way but there are many terms 
in that agreement that may satisfy the needs in the India trade but 
will not satisfy the needs for the South American trade so that there 
are various factors that go into the agreement. 

Mr. Marutarp. What about the question of conference actions and 
the procedures by which they are brought about? Is there a fairly 
good consistency as to whether actions taken by a majority or a unani- 
mous vote or two-thirds of the members, or whether the chairman of 
the conference can act subject to approval by some other body? Can 
you give us a rough idea of how they usually operate, what types of 
control are used ? 

Mr. Trssorr. Well, the voting provisions vary. In some instances 
they require unanimous vote. In most cases that is a conference con- 
sisting of a relatively few members. When a conference increases in 
size and gets 6 or 8 or 10 members it is very difficult to get a unanimous 
vote and those conferences usually have a vote that varies between a 
simple majority to a two-thirds or three-fourths majority. 
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We have one where a quorum consists of everybody, all members 
less one, and action is taken by unanimous vote. ‘That is a small con- 
ference group. There is variation in that and the variations appar- 
ently follow very largely the size of the conference. 

Mr. Maru1arp. Are there nen op in which the chairman.can 
virtually take action independentl 

Mr. Tisporr. I know of no oe in which the chairman could 
do that. There are one or two instances or occasional instances where 
the conference delegates to the chairman the right to specify a rate. 

Now, those are very unusual indeed. 

The only ones that I know of are ones where there is a large bid on, 
we will say, a foreign bridge project or something of that nature. 
There is some construction. They are subject to bids from abroad. 

Of course, unfortunately, or fortunately, the membership of the con- 
ference is composed of many lines, both U.S. flag and foreign flag. 

Sometimes when a special rate has been necessary for one of those 
projects and the conference has established it, the foreign-flag lines 
have leaked that rate back to their own country and the conference 
out of the United Kingdom or Europe has taken advantage of that and 
made an adjustment of their rate, which is unknown, ‘and the U.S. 
businessman lost the business. 

Now, where there is danger of that coming up there have been oc; 
casions when conferences have delegated to the conference chairman 
the right to fix a rate within certain limits. Only he knows what that 
rate is. He gives that rate out to the bidders on the project. 

If no U.S. company gets the bid, none of their member lines ever 
know what that rate was going to be. 

If a U.S. member gets the bid then the member lines get to know 
what the rate is. That is a very exceptional circumstance. 

Mr. Maix1arp. From your knowledge of working with these vari- 
ous conferences, do you feel pretty well satisfied yourself that they 
are procedures and methods of operation in making these determina- 
tions are, I do not quite know quite what word to use but for lack 
of a better one, democratic in nature? Do you think that the member 
lines participate actively enough so that the conference does not be- 
come stronger than its component parts ? 

Mr. Tresorr. Mr. Mailliard, that is a difficult question to answer. 
It is particularly difficult because it has been many years since I have 
myself sat in on conference meetings. 

‘Prior to my coming with the Regulation Office, I was engaged in 
traffic work and I did sit in on a ‘great many conference meetings 
but that experience goes back so many years that I would hesitate 
to advance it as a criterion for what they are doing today. 

My personal opinion is that one of the weakneses of conferences 
and one of their difficulties is that they frequently do not have repre- 
sentatives of the various lines of the highest caliber attending those 
meetings. 

Formerly the top traffic executive of the line attended the meetings. 
Many times that is not so today. I think that is not good from a con- 
ference standpoint. I doubt if that is any matter that is subject to 
our control. 

Mr. Maruur1arp. In that connection, do you think that there would 
be any merit in having representatives of the Federal Maritime Board 
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perhaps out of your office participate not directly but through some 
procedure whereby the Government, in the public interest, could be 
represented along with the other interests that would be involved in 
questions of dispute ? 

Mr. Tresort. I think it is very germane to your point because I 
have an idea that, if there were representatives of the public there, 
you might find more topflight representatives of the steamship lines 
there, too. 

Mr. Tresorr. I think that is a possibility. I know there is great 
variance of opinion on the question that you have asked. I do not 
think that a representative of the Government should participate in 
the decisions at all. I think that would hamper the review that the 
Board itself should make, but I do think that it would be very useful 
if a member of the Board staff attended some and, my own feeling is, 
as many conference meetings as possible. I base that in part on my 
own experience. 

Many years ago at the last conference meeting I went to, there was 
a dispute on between shippers and the conference lines and it had 
been a longstanding dispute. The conference finally decided to hold 
a meeting with these particular shippers. 

I was sent out to sit in there, and I sat as an observer. As a conse- 
quence, I believe it was a consequence of having someone there, the 
conference and the shippers quit their monkeyshines and got down 
to business and reached an agreement and a settlement that was satis- 
factory to all of them. 

Now, I do not think any skill that I had in talking with any of 
them had anything to do with it. I think that simply my presence 
there assisted them to finally reach this agreement. I think that that 
will be the result if and when we can get the proper people to attend 
these conference meetings, but I do not think they should participate 
in the decisions that are reached there. 

Mr. Matiurarp. Under present law, do you think that the Board 
would be justified in requiring a provision in all conference agree- 
ments that would permit the Board to have a representative present 
when meetings involve questions in dispute ? 

Mr. Morse. Are you asking a legal interpretation of whether the 
Board could insist. on such a provision under the existing law? 

Mr. Mariurarp. Yes. 

Mr. Morse. I do not think there is any question that we could 
establish that as being required in the public interest and making it 
mandatory that it be included in the section 15 agreements, the con- 
ference agreements. 

Mr. Tresorr. I might add that I do not believe such a requirement 
will be necessary. I do not think that the conferences will deny 
admission to anyone from the Board. 

Mr. Mariuiarp. Obviously, or at least it would seem to me to be 
obvious that the demand on personal time of having a representative 
of the Federal Maritime Board attend every meeting of every confer- 
ence just is not realistic, but I am entirely in agreement with you that 
the presence of an observer representing the Government and the 
public in many instances could be very beneficial. 

I am very pleased to find that you, with your experience, think 
that that is correct. 








<4 STEAMSHIP CONFERENCE STUDY 


That is all I have, Mr. Chairman. 

The Cuatrrman. Mr. Downing. 

Mr. Downtna. Mr. Tibbott, do you find that these conferences treat 
the Board with due respect or are they inclined to more or less brush 
you off due to the fact that you are lacking in authority? 

Mr. Trsporr. That is a difficult question, but by and large I would 
say that they have a high degree of respect for the Board. That may 
not go for all of them. 

Mr. Downtne. Do you find some differences between conferences in 
that regard ? 

Mr. Tresorr. Yes, sir. 

Mr. MarurArp. Would the gentleman yield? I would like to fol- 
low that with a specific question. Do you think that same respect 
exists when you are in a go-between on informal complaints? 

Mr. Trssotrr. We have found a high degree of cooperation with 
the conferences. They furnish material, and I must say that these 
informal complaints are by no means one sided. Very frequently the 
conference or the carrier involved has a very excellent point and posi- 
tion that frequently has not been known or considered by the 
complainant. 

Mr. Mamirarp. What I was really getting at, and I think it was a 
little bit what was in Mr. Downing’s mind, is the fact that the shipper 
complains to you on an informal basis and you then undertake to 
inquire as to the facts or whatever response may be made by the line 
or conference. Do you think that your office, with no authority at all 
as far as I can see, with only whatever prestige you may have in the 
eyes of the party, can frequently come to a satisfactory understanding 
where your part in it has been a useful one? 

Mr. Trssorr. Yes; it frequently does. 

Mr. Mariirarp. That is all. 

Mr. Trszorr. Sometimes it takes argument. 

Mr. Downrna. I have one more question. 

Do many complaints involve how the cargo is classified ? 

Mr. Tresorr. We have complaints along those lines; yes, sir. 

Mr. Downtnc. I mean a shipper might claim that a particular 
cargo is rags and the carrier might say it is used clothing. 

Mr. Tiseorr. That is correct. We have complaints along those 
lines. . 

Mr. Down1nc. Would you say that that constitutes most of them? 

Mr. Trszotr. No, I would not say that that constitutes most of them. 

The Caarrman. Mr. Casey. 

Mr. Casey. Mr. Tibbott, you say you have three men that receive the 
rate filings and they look those over. What dothey check for? What 
do they look them over for ? 

Mr. Tresorr. Well, they check them primarily to see if there are 
any provisions in there that would result in discrimination, result in 
an unfair application of the rate for one shipper as against another 
shipper. 

Mr. Casry. Now, you check to see whether they are too high or too 
low, or what is the basis? 

Mr. Tresorr. We have no authority to set the rate one way or the 
other and we have very little to guide us on saying whether it is too 
high or too low. 
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Mr, Casry. The rates of a conference come in for that particular 
conference, do they not ? 

Mr. Trsporr. They come in for that particular conference; yes, sir. 

Mr. Casey. So that, if there is anything discriminatory about the 
rate, then you can do something with reference to that. But all you 
can do is to threaten to cancel the conference; is that right? 

Mr. Tiesort. As I said before, if there is a complaint that a rate is 
too high, we take that up informally with the conference to see what 
the basis is, and there have been quite a few adjustments that have 
been achieved that way. 

Mr. Casry. What is your yardstick for determining whether the 
rate is too high or not? 

Mr. Tissorr. The biggest yardstick or principal yardstick—and I 
might as well be frank—is whether somebody kicks or whether they 
do not kick. 

Mr. Casey. In that case it is really not necessary for you to check 
them unless you get a complaint from somebody ? 

Mr. Trssorr. We do check on the basis of whether they appear to be 
unfair as between shippers or between ports. 

The Board has rendered various decisions. We have to check 
against those, 

Mr. Casey. Getting back to your statement, your statement in that 
vour yardstick is when somebody complains. 

Mr. Tresorr. On the measure of the rate, yes, sir; that is the biggest 
yardstick that we have. 

Mr. Cassy. In that case, is it really necessary to have these three 
men checking these rate lists? Is it necessary to have these three 
men going over these rate lists in the event that your yardstick is a 
complaint ? 

Mr. Morse. May I suggest, Mr. Casey, that they check to see 
whether the tariff filing is consistent with the balance of the tariffs, 
if it is intelligible for one thing, so that someone having knowledge 
of the tariffs by reading the new filing can establish what in fact the 
rate is. 

There are other things they check besides the rate level. 

Mr. Casry. That is what I want to know. I want to know why 
they spend their time on the rate list since you have no control. 

Mr. Tresorr. Well, the rules of the conference set forth in the tariff 
governing the application of the rate embody various features. For 
example, a rule may provide for equalization. The Board has passed 
on a question of whether equalization was unfair and the extent to 
which it was unfair as between ports as depriving cargo that should 
rightfully move through one port and diverting it to move through 
another port. 

They look for matters like that which will be guided by formal find- 
ings of the Board in their formal decisions. ; 

Mr. Casey. All right. Do you ever find any of these things that 
you take initiative on without any compaint from somebody ? 

Mr. Tresorr. Oh, yes. 

Mr. Casey. How often do you do that ? 

Mr. Tresorr. Not as often as we would like because, as I have ex- 
plained, there are about 2,000 of those filings come in a month. 

Mr. Casey. How many such actions have you taken in the past 12 
months on your own initiative without a complaint? 
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Mr. Tresorr. I would have to check the records to give you an an- 
swer on that, Mr. Casey. 

The Cuamman. Will you check the record and we will put the 
answer in the record. 

(The information referred to follows :) 

During 1958 the Regulation Office initiated action in 222 instances to obtain 
correction of rates or provisions of conference tariffs or agreements in the 
foreign trade of the United States. 

Mr. Casey. On the checking of these rates, if you find that it is 
detrimental to the commerce of the United States, that the rate is too 
low, would you take action on your own on that proposition by saying 
something to the conference about it? 

Mr. Trssorr. If it was too low ? 

Mr. Casry. Yes. 

Mr. Trszorr. There is only one instance that I recall where that 
situation ever came to our attention and that is where a conference 
at one time reduced the rate on flour. The rate at that time was about 
40 cents and an independent was carrying it at about 30 cents and 
had all of the flour movement wrapped up. 

One of the reasons, I believe, was because he appointed a flour 
receiver as his agent at the other end. The conference just decided 
that, if he was going to cut their rates, why, they would give him 
something to cut so-they cut the rate down to 10 cents. It was not 
hurting them because they were not carying any flour anyhow. That 
put the independent in a very difficult position. 

The case went to a formal hearing and the Board held that that 
rate was too low. 

Mr. Cassy. That is was detrimental to the commerce of this coun- 
try. That was the basis of their finding, was it ? 

Mr. Trssorr. That was the sum and substance of it. 

Mr. Casry. What if it happened in reverse? What if the confer- 
ence was carrying the flour and the independent cut the rate to 10 
cents? There would be nothing you could do about that? 

Mr. Tresorr. Nothing. 

Mr. Casey. You have been talking about a rate war that went on 
here for several years. Was that not detrimental to the commerce of 
the United States where they were handling freight at less than what 
it cost to put it aboard ? 

Mr. Tresorr. Yes, I think that it was detrimental to the commerce 
of the United States. 

Mr. Casey. Did you take any initiative in that instance yourself, in 
your Department ? 

Mr. Trssorr. No; frankly, I do not see what we could do. 

The conference relinquished control over the rates and at that stage 
the carriers were acting independently. They were acting on their 
own. Each one was establishing a rate. 

Mr. Casey. Is that not the same instance where the conference had 
applied for amendment and asked for a dual rate? 

Mr. Tresorr. That is the instance where they applied for dual rate 
and had not been permitted to use the system. 

Mr. Casey. And I believe Mr. Morse said that when they made 
that application for dual rate that that came to your Department, is 
that right ? 
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Mr. Trszorr. That came to our Department. 

Mr. Casty. You made a recommendation to the Board ? 

Mr. Tissorr. That is correct. 

Mr. Casey. Mr. Morse said it took 2 years or better for that to come 
before the Board. 

Mr. Tresorr. It did not take 2 years for the recommendation to go 
to the Board. 

Mr. Caszy. It did not? 

Mr. Trszort. No, sir. 

Mr. Casey. How long did it take? 

Mr. Tisporr. It came to the Board very promptly and the Board 
acted on it. However, the ensuing period was involved in court cases 
in which they sought injunctions from the courts. 

(Norr.—Statement was filed December 24.1952. Board acted Jan- 
uary 21,1953. See Document 730.) 

Mr. Casey. What was the time elapsed for time of the application 
and the Board’s action exclusive of any subsequent court action ? 

Mr. Tissort. Less than 30 days. 

Mr. Casey. It was less than 30 days? 

Mr. Tisrorr. Yes, sir. 

Mr. Morse. May I suggest that we check the record on that? I 
think that isa little more prompt than it was. 

The CuHatrman. You have the opportunity on general answers to 
correct the answers in instances of this kind so as to get it accurate. 

Mr. Morse. The reason I question it is that we require a 20-day 
posting period and then the recommendation comes to the Board. 
Mr. Tibbott may be right that the Board acted within 10 days, but it 
sounds a little rapid. 

Mr. Casey. I think he said 30 days. 

Mr. Morsr. Twenty days plus ten. 

Mr. Casry. I misunderstood Mr. Morse yesterday. 

I understood him to say that it took 2 years. I did not understand 
that he was including in that the subsequent court action. 

Was it your rec ommendation that the dual rate should not be insti- 
tuted? Didthe Board follow your recommendation ? 

Mr. Tissorr. No,sir. That was not our recommendation. 

Mr. Casry. The Board did not follow your recommendation ? 

Mr. Tiszorr. It did follow our recommendation. 

Mr. Morse. Their recommendation was that the dual rate system 
be permitted to go into effect and the Board adopted that recom- 
mendation. 

Mr. Casey. Are we talking about two different routes in which we 
had a rate war? Were you not talking about one yesterday, Mr. 
Morse, in which you said that it went on for several years and that the 
Board did not authorize a dual rate and it is not in effect yet? 

Mr. Morse. That is the Japan Atlantic case that we were talking 
about. The court restrained the conference from putting the dual 
rate system into effect after the Board had authorized its being put 
into effect. 

Mr. Casry. Mr. Tibbott, the complaints you receive are against con- 
ferences; is that correct ? 

Mr. Tissorr. Against conferences or carriers and sometimes against 
terminals or forwarders, any person subject to our jurisdiction. 
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Mr. Casry. Do you get any complaints against independents ¢ 

Mr. Tissort. Yes, occasionally. 

Mr. Casey. What do you do with those complaints? 

Mr. Tiszorr. Thesamething. We refer it to the carrier. 

Mr. Casry. You get a complaint, for instance, in the bean case about 
the difference in the rate on the beans. The shippers complain to 
you. You send it to the carrier or the conference. 

Mr. Tissorr. That is correct. 

Mr. Casey. Do you just send it with a letter of transmittal saying, 
“T hand you herewith a complaint we have received with reference 
to beans?” 

Mr. Tissorr. We draw their attention to certain provisions of the 
law that may be involved and that they may be in contravention of. 
We cannot make a finding that they are but we draw that to their 
attention. 

Mr. Casey. Then the conference writes you back and tells you their 
side of the story ? 

Mr. Tiszort. That is correct. 

Mr. Casey. Then what do you do? Do you send this back to the 
shipper then ? 

Mr. Tissorr. That is correct. 

Mr. Casey. And you say, “This is what the conference says. Do 
you have any further facts to add.” Is that your procedure 

Mr. Trsvorr. That is correct. Fortunately, in the case that I cited 
to you, the conference changed the rate. 

Mr. Casey. You are kind of a middleman, so to speak. 

Mr. Tisporr. We are the middleman. 

Mr. Casrey. Then when you have finished all of this correspondence 
back and forth, do you make any recommendation to the conference 
or say that you believe from all the facts that unless they can settle 
it you are going to ask for a hearing ? 

{r. Trssorr. The complainant has the right to file a formal com- 
plaint before the Board pursuant to section 22 at which point, if he does 
that, it is set down for formal hearing and a determination is made. 

Mr. Casey. I understand that, Mr. Tibbott. Before you get to that 
point, do you ever make a recommendation to the conference that 
they should settle it, that you think that there is ground for a formal 
complaint or do you make any recommendation ? 

Mr. Trssorr. We go as far as we can and we did in the case I cited 
on the beans. We told the conference that we believed that prima 
facie that was violative of sections 16 and 17 and asked them to recon- 
sider it. 

They did reconsider it. They did not agree that it was violative but 
they did change the rate. 

Mr. Casey. That wasa fairly clearcut case? 

Mr. Trsnotr. That was a fairly clearcut case; yes sir. 

Mr. Casry. What do you do on these where it is a matter just with 
reference torate? You say you have no control over the rates. I am 
not talking about the bean case but a case that is not as clearcut as the 
bean case. Do you make any recommendations to the conference or 
the shipper in a complaint like that ? 

Mr. Tissorr. It would depend entirely on the circumstances. Some- 
times when a case is not a strong case all we do is to transmit the com- 
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plaint to the carrier or the conference involved and ask him for his 
comment. If we see any possible sections of the act that might be 
contravened, we put that in our letter and direct their attention to that 
in an effort to get a settlement but it depends entirely on the case. 

Mr. Casey. Do you feel that the time that you and your Depart- 
ment spend on acting as middleman in these complaint cases is justi- 
fied in all occasions? In other words, is not some of it a matter that 
should be handled directly between the shipper and the conference 
until they have reached an impasse and then bring it to you? 

Mr. Tiszorr. As a rule that is what has happened when they come 
to us. We encourage that. We try to get them to try to adjust 
it themselves. It is when they do not get an adjustment that they 
come to us. 

Mr. Casey. I believe that is all, Mr. Chairman. 

The Cuairman. Mr. Glenn. 

Mr. Guenn. I have one question, Mr. Chairman. Mr. Tibbott, do 
you have field investigators that do or can investigate these informal 
complaints and the answers thereto ? 

Mr. Tiszorr. The Board has an investigating staff of three investi- 
gators. A large part of their time is spent in investigating various 
possible violations of the act, some of which come to light through 
these complaints. Not all of their investigations come to light through 
these complaints; nor are all complaints turned over to them for field 
investigations. It depends largely on the nature of the complaint 
and what it covers. 

Mr. Gienn. And those three investigators have to cover all these 
various topics which Mr. Morse listed which come under your 
jurisdiction ? 

Mr. Trsnorr. They have to cover all of those with some approxi- 
mately 400 common carriers by water in the foreign trade, some 50 or 
more carriers in the offshore domestic trades, and about 1,600 for- 
warders and a number of well over a hundred terminal operators. 

Mr. GLENN. That is all, Mr. Chairman. 

The Cuatmrman. Mr. Johnson. 

Mr. Jounson. Mr. Tibbott, in your testimony you stated that on one 
occasion you had the opportunity to sit in on one of the conference 
meetings. 

Mr. Tissorr. Yes, sir. 

Mr. Jounson. Presuming that you had a rather salutary effect, I 
am concerned about your statement that at that meeting, presumably 
by virtue of your presence, “they quit their monkeyshining and got 
down to business.” 

Will you elaborate on that statement? 

Mr. Trsporr. Perhaps that was an unfair statement on my part, 
simply a conclusion that I reached after I got out there and listened 
to both sides. It just seemed to me that neither side was making a 
very strenuous effort to resolve their differences, that there was a little 
bit of give and take that could be done profitably on both sides. 

Mr. Jounson. Were their tactics that they proposed that you felt 
were not ethical or proper ? 

Mr. Tissorr. I do not think that. It was simply a dispute largely 
as to rates and differentials as between certain types of goods. 

Mr. Jounson. I have one question. 
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When there has been an alleged violation or a violation and a mem- 
ber is asked to withdraw from the conference or on petition like the 
Finnish company who wished to be a member but you found that be- 
cause of prior contractual arrangements it could not qualify, what 
redress would that member or proposed member have after being 
turned down by the Maritime Board ¢ 

Mr. Tissorr. That member used the redress that he has and he 
appealed to the Board. He filed a formal complaint with the Board 
and that case went to a formal hearing and the Board sustained the 
conference. 

Mr. Jounson. Does the Board have final jurisdiction in such cases / 

Mr. Trssorr. He could go to the courts. 

Mr. Jounson. There is an appeal, then, to the courts over the find 
ings of the Board ¢ 

Mr. Trssorr. Yes, sir. 

Mr. Jounson. And has that been resorted to on many occasions? 

Mr. Tresorr. Mr. Aptaker is in a better position to answer that. 

Mr. Morsr. The appeal procedure has been resorted to relatively 
infrequently. 

Mr. Jounson. I have no further questions. 

The CuarrMan. Thank you very much, sir. 

Before you go, I think you have made a general statement of what 
you thought would be well to strengthen your Department have you? 

Mr. Trezorr. Yes, sir. 

The Cuarrman. No Department head ever has had enough person- 
nel, has he? 

Mr. Morse. You would not ask him to admit that he does have? 

The Cuarrman. Thank you both very much. 

The hearings will be adjourned until Wednesday morning of next 
week at 10 o’clock, at which time we will have witnesses from the 
Department of Agriculture here. 

(Whereupon, at 12:50 p.m., the hearing was adjourned until 10 
a.m., Wednesday, March 4, 1959.) ; 
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WEDNESDAY, MARCH 4, 1959 


House OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to adjournment, in room 
219, Old House Office Building, Hon. Herbert C. Bonner (chairman), 
presiding. 

Present: Representatives Bonner (chairman), Garmatz, Zelenko, 
Anfuso, Downing, Casey, Johnson, Tollefson, Ray, Mailliard, and 
Glenn. 

Present also: Representative Oliver. 

Staff members present: John M. Drewry, chief counsel; Bernard J. 
Zincke, counsel; Robert H. Cowen, counsel, and William B. Winfield, 
clerk. 

The CHatrMan. The committee will come to order. 

The witnesses this morning are from the Department of Agricul- 
ture. We will have Mr. Brooks, the Assistant General Counsel. 

Come right up, sir. 

Mr. Brooks, do you have any statement that you would like to 
make to the committee ? 


STATEMENTS OF NEIL BROOKS, ASSISTANT GENERAL COUNSEL 
FOR LITIGATION; CHARLES W. BUCY, ASSISTANT GENERAL 
COUNSEL FOR MARKETING AND REGULATORY LAWS; GEORGE 
A. DICE, DIRECTOR, SPECIAL SERVICES DIVISION, AGRICULTURAL 
MARKETING SERVICE; JAMES PEASE, CHIEF, FREIGHT RATE 
SERVICE BRANCH; ACCOMPANIED BY MARTIN J. HUDTLOFF, 
DIRECTOR, TRANSPORTATION AND STORAGE SERVICES DIVISION, 
COMMODITY STABILIZATION SERVICE, DEPARTMENT OF AGRI- 
CULTURE 


Mr. Brooks. I believe not, Mr. Chairman. Someone told me about 
5 p.m., yesterday, that you wanted me to be present here this morning 
and, of course, [ am glad to be present, but I am not sure just what 
the purpose of my visit with you is. 

The Puacaeen: Do you not know what this committee is dealing 
with in this subject ? 

Mr. Brooks. I understand, sir, that it relates to the dual rate system. 

The Cuarrman. You knew that the Department of Agriculture was 
interested in the proceedings in the Supreme Court? 

Mr. Brooks. Yes, I did, sir. 

91 
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The Cuarrman. Now, go ahead and tell the committee just why the 
Department of Agriculture was interested in the proceedings in the 
Supreme Court. 

Mr. Brooxs. The Shipping Act of 1916, as you gentlemen know, 
prohibits certain practices on the part of conference carriers. Sec- 
tion 14, I believe it is, of the Shipping Act of 1916 prohibits what the 
statute there refers to as deferred rebates or the use of fighting ships or 
retaliation or the use of any other discriminatory practice on the part 
of a conference with respect to nonmembers of that conference. 

It was believed by the Department of Agriculture and also by the 
Department of Justice that the dual rate system, as used in the 
Isbrandtsen case, which is reported here in 356 U.S. 481, that the use 
of the dual rate system under the facts in this case violated those pro- 
visions or at least some of those provisions in section 14 of the Ship- 
ping Act of 1916. 

Probably I should say, Mr. Chairman, that, although the Depart- 
ment of Agriculture participated in this case, the case was argued in 
the Supreme Court by Mr. Philip Elman, a member of the staff of the 
Solicitor General in the Department of Justice and when the case 
was in the United States Court of Appeals for the District of Colum- 
bia prior to its being reviewed by the Supreme Court on petition for 
certiorari, the case was there argued by Mr. Daniel Friedman, who is 
also in the Department of Justice. 

What might be called a joint brief was filed by the Department of 
Justice and the Department of Agriculture in this litigation. 

We assisted the Department of Justice in the preparation of the 
brief but the primary work was done by Mr. Friedman in the Depart- 
ment of Justice and by Mr. Elman in the Department of Justice. 

The Supreme Court, as you gentleman undoubtedly know, agreed 
with the position of the Department of Justice and the Department of 
Agriculture. That is to say, under the facts in the Isbrandtsen case 
the Supreme Court held that the use of the dual rate system is a dis- 
criminatory practice which is outlawed by the language used in sec- 
tion 14 of the Shipping Act of 1916. 

I have not appeared before you gentlemen before. I do not know 
how familiar you are with the Supreme Court opinion. Probably 
you are as familiar with it as I am but, if I may, I might read two or 
three sentences from the Supreme Court’s opinion. I believe that 
these sentences are crucial ones in the holding by the Supreme Court. 
[ am reading now from the opinion of the acuuan Court as it ap- 
pears in 356 U.S., beginning on page 491: 

It must be emphasized that the freedom allowed conference members to agree 
upon terms of competition subject to Board approval— 
that is Federal Maritime Board approval— 
is limited to the freedom to agree upon terms regulating competition among 
themselves. The Congress in section 14 has flatly prohibited practices of con- 
ferences which have the purpose and effect of stifling the competition of inde- 
pendent carriers. Thus the deferred rebate system (section 14 first) and the 
fighting ship (section 14 second) are specifically outlawed. Similarly, section 
14 third prohibits another practice, common in 1913: to “[rJetaliate against any 
shipper by refusing * * * space accommodations when such are available * * "rs 
that prohibition, moreover, is enlarged to condemn retaliation not only when 
taken “because such shipper has patronized any other carrier” but also when 


taken because the shipper “has filed a complaint charging unfair treatment, or 
for any other reason.” 





| 
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I will stop reading there from the Court’s opinion, but I would 
like to mention that again and again in subsequent paragraphs in 
the opinion by the Supreme Court you find the idea expressed that 
the dual rate system as it is involved in this case was used to stifle 
competition. 

Those are the crucial words, it seems to me, that are used throughout 
this opinion by the Supreme Court, that the dual rate system as re- 
vealed by the evidence in this case and as revealed by the findings 
of fact by the Federal Maritime Board was used to stifle competition 
and therefore, said the Supreme Court, it is violative of the language 
that was used in the Shipping Act of 1916. 

In the course of their opinion, the Supreme Court quotes with re- 
gard to the purpose of that legislation from a statement made on the 
floor of the House by Re presentat ive James F’. Byrnes when this meas- 
ure was being considered by Congress in 1916 and the Court found 
strength it thought i in the legislative history and the legislative back- 
eround of this measure and it also found that to stifle competition 
by the use of the dual rate system was prohibited by the language 
of the Shipping Act of 1916. 

If I may say so, Mr. Chairman, I also find it interesting to look 
at the first sentence of the dissenting opinion. 

As you gentlemen undoubtedly know, two members of the Court 
dissented and the opening sentence of the dissenting opinion by Mr. 
Justice Frankfurter is this: I am reading now from 356 U.S. on page 
500: 

The Court today holds that any dual system of international steamship rates 
tied to exclusive patronage contracts that is designed to meet outside competi- 
tion—howsoever justified it may be as a reasonable means of counteracting cut- 
throat competition—violates section 14 of the Shipping Act of 1916 and cannot 
be approved by the Federal Maritime Board pursuant to section 15 cf that act. 
That is the end of the first sentence in the dissenting opinion. 

Mr. ZeLENKo. In your reading of this opinion, are you trying to 
have us understand at this point that the ae Court says that 
dual rate systems are violative of the law generally or only in this 
case ? 

Mr. Brooks. Well, of course, the Supreme Court had before it only 
the facts in this case. 

Mr. Zetenko, I think that is what the Supreme Court said at the 
end of the majority opinion, and it concludes by saying this: 

* * * we need not give controlling weight to the various treatments of dual 
rates by the Board under different circumstances. 

Mr. Brooks. That is right. 

Mr. ZetenKo. Earlier in n the opinion, just about three or four para- 
graphs before that, it says 

Since, as we hold, Section 14 Third strikes down dual-rate systems only where 
they are employed as predatory devices, then precise findings by the Board as 
to a particular system’s intent and effect would become essential to a judicial 
determination of the system’s validity * * * 

[ just want to clarify this: What this means is that this particular 
dual rate system is the one that the Court is deciding. The Court does 
not say that dual rates per se are violative of the law, does it ? 
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Mr. Brooks. Well, of course, you are dealing with something that 
sometimes becomes a ‘little difficult for me. That is to voice an opinion 
withr aspect to an opinion by the court. 

Mr. ZELENKO. I want to ask this. 

Does it not say what I said, that they are dealing only with this 
dual rate system and that dual rates per se are not “violative of the 
law just because they are dual rates; every case is on its own facts, 
and this case is decided on its facts ? 

Mr. Brooks. I believe that every case is on its own facts, sir. 

Mr. Zetenxo. Is that not what the Supreme Court says in this 
opinion ¢ 

Mr. Brooks. I believe it does, sir. I would add that it did find, I 
think, that under the facts in this case the dual rate system was being 
used to stifle competition. 

Mr. ZeLenko. In this case ? 

Mr. Brooxs. In this case, and therefore, because it was used in this 
case to stifle competition, the Supreme Court was of the opinion that 
it violated section 14 in the Shipping Act of 1916. 

Mr. Zetenko. In this case alone? 

Mr. Brooxs. In this case. 

Mr. ZeLtenKo. Thank you. 

Thank you, Mr. Chairman. 

Mr. C hairman, I wanted to get that clarified because it was some- 
what technical. 

Thank you for your indulgence. 

Mr. Brooks. Mr. Chairman, I did not come with any prepared 
statement. I came because I was told to come up here this morning 
to be helpful in any way that I could to you and to the members 
of your committee. There are other gentlemen from the Depart- 
ment here and, if I may say so, I feel that some of those gentlemen, 
probably all of them, can be of greater help to this committee than 
I can. 

The Cuarrman. We had Mr. Martin J. Hudtloff here last year at 
the time we were holding hearings on the interim law. Through- 
out his testimony he cited no instance where the Department of Apri- 
culture had experienced difficulty in shipping and testified that it had 
been accorded apparently every courtesy by lines in conferences 
and out of conferences. That is pretty much true, is it? 

Mr. Brooks. I do not know, Mr. Chairman. You are getting 
into an area of our Department’s activities that I am not familiar 
with. 

The CuarrMan. I am going to get to another area in a minute. I 
am just asking: is that correct? You say you do not know. 

Mr. Brooxs. I do not know, sir. 

The Cratrman. Well, if that. is correct then and the dual rate 
practices were not in existence in this conference, what was the in- 
terest of the Department of Agriculture in the case? 

Mr. Brooks. If I may, sir, allow me to read from the brief that 
was filed by the Department of Justice and the Department of Agri- 
culture in the Supreme Court in this Isbrandtsen case. On page 8 
of that printed brief, in footnote 6, we find this statement: 


The Secretary of Agriculture intervened before the Board to represent 
agricultural interests in obtaining equitable transportation rates and serv- 
ice for shipments of agricultural products, and to represent the Department 
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of Agriculture’s direct interest as one of the largest agricultural shippers in 
the world. Under Section 203 (j) of the Agricultural Marketing Act of 1946 
(7 U.S.C. 1622(j)) the Secretary is authorized and directed to assist in ob- 
taining equitable and reasonable transportation rates and services for agri- 
cultural products by making complaint to the Federal Maritime Board and to 
other Federal and State transportation regulatory bodies * * *. 


The statement continues further but I believe I have read enough, 
Mr. Chairman, to indicate to you the basis of our participation in 
this Isbrandtsen case. 

The CuHatrMan. What should be eliminated from the practices of 
the conferences and what should the Maritime Board do to establish 
dependable ocean service, taking into consideration the fact that we 
only have a certain number of American flag vessels on the high 
seas and the other countries have the majority ? What should be 
initiated ? 

Mr. Brooks. I think your question is a very important one, Mr. 
Chairman. 

The Cuatrman. That is what we are here for. 

Mr. Brooks. It is a very important question, if I may emphasize 
it. ‘The question is one which I myself have never done any work on. 

In briefing this Isbrandtsen case, I did not reach the question which 
the chairman has put here this morning. 

Our participation in the Isbrandtsen case was a limited one. That 
is to say, it was circumscribed by the language which we found in 
the old Shipping Act of 1916 and by the legislative background of 
that measure. 

We read that language. We thought that under that language in 
the Shipping Act the use of the dual rate system in this case was 
=. by that language. That was as far as my research went. 

I do not know, Mr. Chairman. There may be other people in the 
Department, there may be some who are present here this morning 
who can be helpful to you with regard to the much bigger question 
which you have just put to me, a question which, it seems to me, is one 
of pretty wide horizon. 

suppose, if I may say so, that your question is not what does the 
Shipping Act of 1916 mean or what did the Supreme Court hold, but 
your question, it seems to me, is a much bigger one; namely, what is 
in the public interest today, in 1959? W hat should Congress do in 
1959 to deal with this problem which the Congress in 1916 no doubt 
wisely dealt with under conditions which then existed. 

Now, as to whether conditions are different now in this area, I must 
ae to you, Mr. Chairman, that I have never given any thought 

> any research to that. The truth is it is a little bit outside of my 
juriedictioh. 

There are people in our Department—economists and marketing 
specialists and administrators—who do have some duties in that area, 
but that is outside of my area of activity, Mr. Chairman. 

Mr. Anruso. Mr. Chairman. 

The Cuarrman. Yes. 

Mr. Anrvuso. Mr. Brooks, is it your contention that, all things 
being equal, a dual rate system will stifle competition ? 

Mr. Brooxs. Sir, I do not believe I have any contention, at least 
not this morning before this committee. 

Mr. Anruso. Is it your legal opinion, sir? 
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Mr. Brooxs. It is my legal opinion that the Supreme Court in the 
Isbrandtsen case said and held that the dual rate system there in- 
volved was designed and used to stifle competition and therefore was 
violative of section 14 of the Shipping Act of 1916. 

Now, as I said a minute ago to the chairman, as to whether it is 
wise today for you to legislate or amend the Shipping Act of 1916 
so as to authorize or legalize what was then prohibited is something 
which, frankly—and I must be candid with this committee—I have 
just not thought about, and I am not equipped here this morning to 
voice any view with regard to that. 

Mr. Anruso. Mr. Brooks, you are sticking to that particular case? 

Mr. Brooks. Yes. 

Mr. Anruso. Let us just discuss the law for a moment. 

Mr. Brooxs. Yes. 

Mr. Anruso. Can you conceive of a case where a dual rate system 
if applied would not stifle competition ? 

Mr. Brooks. I find it very difficult to conceive of such a case, Mr. 
Anfuso. After I was told at 5 p.m. yesterday to be up here this 
morning, I read again last night the Supreme Court’s opinion in 
the Isbrandtsen case. I had it at home. I thought about the very 
question which you have just put to me and I find it difficult to 
imagine such a situation. 

I am not contending one way or the other about it, but I find it 
difficult to imagine such a situation, sir. 

Mr. Anruso. Thank you, Mr. Chairman. 

The CHarrman. Then is the dual rate system inherently bad? 

Mr. Brooxs. As viewed by Congress in 1916 under the facts then 
before the Congress, Congress prohibited, I believe, the use of any 
dual rate system which stifles competition. 

Now, your question to me, I believe, is a deeper and a more pene- 
trating one. You said, is it bad? I would say, sir, that it is legally 
bad under the language of the Shipping Act of 1916 as interpreted 
by the Supreme Court a year ago in the Isbrandtsen case. 

Now, as to whether it is bad in other respects, that is to say whether 
economic circumstances and business practices and domestic affairs 
and world affairs have changed so since 1916 that the Congress in 
1959 in its wisdom should amend the Shipping Act of 1916 so as now 
to permit or authorize the use of a method of doing business which 
was then prohibited in 1916, that, I think, is the big question that, 
sir, I am just not equipped to deal with here this morning. It is 
too big for me. 

The Cuairman. Well, would it be better for the economy of this 
country to revert to the chaotic condition that existed before con- 
ferences? 

Mr. Brooks. Well, of course, we do not want chaotic conditions. 

The Cuatrman. Do you know the history of the situation ? 

Mr. Brooxs. No, sir. I do not, Mr. Chairman. I know it only in 
general. I tried to refresh my knowledge a little last night, but my 
information is too meager to be of help to you here this morning. 

The Cuatrman. That is the reason that your Department has in- 
tervened not only in this case but in many other cases. 

Mr. Brooks. It has intervened in some other cases. 

The CHatrmMan. There are quite a number here, 
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Mr. Brooks. That may be, sir. I do not know as to that. It has 
intervened in some cases. How many I do not know. 

The Cuarrman. Mr. Ray. 

Mr. Ray. Thank you, Mr. Chairman. 

I-am not clear as to the reasons for your intervening in this case. 
I assume from what you say that the Department as a shipper, felt 
that it was prejudiced. 

Can you explain how it was prejudiced ? 

Mr. Brooxs. No, sir. I cannot. I would mention, though, that its 
intervention was based on two grounds, not just on one ground, as I 
understand it. 

The first ground of the Department’s intervention in the adminis- 
trative proceeding before the Federal Maritime Board was as the 
general representative of the agricultural economy of the country, and 
the Department has a statutory duty set forth in the Agricultural 
Marketing Act of 1946 to participate at times in proceedings at the 
Federal Maritime Board and at the Interstate Commerce Commission 
with respect to the rates that common carriers charge shippers. The 
act of Congress says that it is the Secretary’s duty; he is not only 
authorized to do this but the statute says he is directed to assist in 
obtaining equitable and reasonable transportation rates and services 
for agricultural products by making complaint to the Federal Mari- 
time Board and to other Federal and State transportation regulatory 
bodies, so that, as I understand it, sir, when the Department inter- 
vened in this proceeding before the Federal Maritime Board it did so 
in the first instance as the general representative, so to speak, of the 
agricultural economy. 

We were there to assist insofar as we could in obtaining what may 
be called equitable and reasonable transportation rates and services. 

Probably I should digress here to say that I personally had nothin 
to do with our intervention in this proceeding before the Federa 
Maritime Board. I did not even know we intervened at the time we 
did. It was handled by someone else in our Department, but I under- 
stand, sir, that it was our belief at that time that under the facts in 
this case the use of the dual rate system was violative of the Shipping 
Act of 1916 and that we regarded it as our duty to bring to the atten- 
tion of the Federal Maritime Board our views in this respect. 

Mr. Ray. What I am getting at is did you feel that the existing 
rates were unreasonable, were exorbitant ? 

Mr. Brooks. Sir, I just cannot answer your question, because I have 
no information with respect to that. I did not have anything to do 
with our intervention at that time and, as to the full ground and the 
depth of our understanding at that time, sir, I just do not know. 

Mr. Ray. Are there other witnesses here who would know, do you 
think ? 

Mr. Brooxs. Perhaps they would know. I am sure they would try 
to be helpful to you in that respect or in any respect. Mr. Dice is here 
and Mr. Bucy is here and some other gentlemen are here. In some 
areas of this work they are closer to it than I. 

My participation was a very narrow one. I helped prepare the 
brief which we filed in the court of appeals and in the Supreme 
Court, and that is all. 
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Mr. Ray. I assume that you would not have intervened merely as a 
matter of policing law enforcement, that you would leave that to the 
Department of Justice and that you would intervene where there was 
some prejudice to your interest as a shipper. 

Mr. Brooks. Certainly that would be true as a general rule. Now, 
as to whether there might be some exception to it, no exception occurs 
to me at the moment but certainly as a general rule I believe that 
would be true, sir. 

Mr. Ray. I would like to have in the record, Mr. Chairman, a 
statement of what the prejudice to the Department as a shipper was 
which led to the intervention in this case. 

Mr. Brooks. Mr. Chairman, if I may say so, it may be that some 
of these other gentlemen that are here this morning could be suf- 
ficiently helpful to you with regard to that. I do not know but I do 
suggest that perhaps they could be helpful right now with respect 
to it. 

Mr. Ray. If they cannot do that, there must be someone in the 
Department who can, and who can present a statement to us. 

Mr. Brooks. Yes, I would guess so. 

Mr. Ray. Thank you, Mr. Chairman. 

The Cuatirman. Who in the Department could give the committee 
that information ? 

Mr. Brooks. I am not sure. If I may suggest, Mr. Dice is the ad- 
ministrative official in charge of the division that handles this work. 
I do not know whether Mr. Dice is prepared here this morning or 
not. I know that he is here. I will be glad for Mr. Dice to come 
forward. 

The Cuatrman. He need not come forward. Can he give this in- 
formation? He need not leave his seat. 

Mr. Dice. As I understand it, sir, your question is addressed to the 
question of the extent to which the Department’s interest as a shipper 
was prejudiced by this? 

Mr. Ray. That is right. 

Mr. Dice. The Department did not take a position that its interest 
as a Shipper was prejudiced by the system. 

It intervened in these various cases primarily as a representative 
of agricultural producers and agricultural shippers. We did feel 
that, if the dual rate system were successful in that it did succeed in 
completely eliminating competition, that it would be possible that the 
effect of that on the general level of rates might prejudice the interest 
of the Department as a shipper, but we did not intervene because the 
dual rate system had actually prejudiced the Department’s interest as 
a shipper. 

Mr. Ray. You had no record of prejudice, if I understand you. 

Mr. Dice. That is correct, sir. 

Mr. Ray. And it was a theoretical possibility that led you to inter- 
vene? 

Mr. Dice. Yes. As I say, the primary reason for our intervention 
was our feeling that the dual rate system was discriminatory and 
prejudicial against the interests of agricultural shippers. 

Mr. Ray. How long had you been ‘chi arged with the duty of repre- 
senting the interest of agricultural shippers ? 
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Mr. Dice. As a matter of fact, sir, 1 personally was not connected 
with this transportation work at that time. 

Mr. Ray. I mean the Department. 

Mr. Dicer. The Department has been involved in transportation 
matters on behalf of agricultural shippers and producers since 1939. 

Mr. Ray. So that, you had had more than 15 years of experience. 

Mr. Dicer. That is correct, sir, primarily in the fields of rail and 
motor transportation, I should say, however. 

Mr. Ray. The dual rate conferences had been in existence for a 
great number of years and you had not found any prejudice to 
your interest as a shipper, if I understand you, during that time? 

Mr. Dicr. To my knowledge, sir, there was no information regard- 
ing prejudice to the Department as a shipper. 

Mr. Ray. Does it not seem a little strange that all of a sudden you 
would decide that there was a possibility. of future harm although 
you had had 15 years’ experience that had produced no harm ¢ 

Mr. Dice. Well, sir, again I can only say to you that we did not, 
as you say, suddenly intervene because of the Department’s interest 
as a shipper. We intervened in these cases, as they arose when dual- 
‘ate contracts were filed with the Federal Maritime Board, on behalf 
of agricultural producers and shippers because it was our belief that 
those contracts did result in discrimination and prejudice against 
shippers. 

Mr. Ray. How far back does that attitude go? How far back, in 
other words, was the first case in which you intervened before the 
Federal Maritime Board ? 

Mr. Dicer. May I ask Mr. Pease if he can recall the date when we 
first intervened? Do you recall the date of our first intervention in 

dual-rate case ? 

Mr. Pease. I do not recall the date but the first case was docket 648, 
I believe, back in 1948. 

Mr. Cowen. 648 was the first one ¢ 

Mr. Pease. 648, yes, sir. 

Mr. Ray. Then I was wrong in thinking this was a change brought 
about by something that developed at. about the time of this inter- 
vention. 

Mr. Dice. I think, sir, that is right. 

Mr. Ray. On the contrary, your state of mind, your attitude to- 
ward the conference arrangements went back to almost as far as 
your authority to represent shippers. 

Mr. Dicer. That is right, sir. 

Mr. Ray. Thank you, Mr. Chairman. 

The Cuairman. Did any individual shipper request the Depart- 
ment of Agriculture to intervene in these hearings ¢ 

Mr. Dice. Not tomy knowledge, sir. 

The Cuarrman. Does any one here with the Department of Agri- 
culture know whether there was a request from any agricultural 
commodity exporter or shipper? That question is addressed to your 
group that you have here. 

Mr. Pease. Mr. Chairman, I do not remember back at the initiation 
of the docket. 

The CHarrmMan. Mr. Pease, you are the Chief of the Rate Service 
Branch ? 











100 STEAMSHIP CONFERENCE STUDY 


Mr. Pease. Yes, sir. I cannot remember quite that far to when we 
first got into docket 648. 

The Cuatrman. Your records would show if any shipper of agri- 
cultural commodities requested your intervention before the Maritime 
Board or the court. 

Mr. Pease. Yes, I reckon it would show, sir. I did not check them 
before we came here. 

The Cuarmman. I want you to check them and put it in the record 
at this point. I want to know who the shipper was so that we can get 
the shipper here. 

Mr. Dasin, I will make a very diligent effort to find it. 

The Cuamman. You can furnish that by tomorrow, I imagine, or 
late this afternoon ? 

Mr. Pease. I will try 

(The witness later ami ted that the information was not available.) 

The Cuarrman. Mr. Tollefson ? 

Mr. Totierson. I would like to ask two or three questions of Mr. 
Brooks. 

You indicated in response to Mr. Zelenko’s questions that this case 
was decided only on the facts of this case. Yet, the Supreme Court in 
its decision made this statement : 


It would be anomalous for Congress to strike down deferred rebates and at 
the same time fail to strike down dual rate contracts having the same objection- 
able purpose and effect. 

Then the minority report in its first sentence, which you, I think, 
read, says: 

The Court today holds that any dual system of international steamship ratés 
tied to exclusive patronage contracts that is designed to meet outside competi- 
tion—howsoever justified it may be as a reasonable means of counteracting cut- 
throat competition—violates section 14 of the Shipping Act of 1916 and cannot 
be approved by the Federal Maritime Board * * * 

While the decision is based upon only the facts before the Court, 
the Court itself seems to indicate that all dual rate systems are illeg: ul 
and the minority, in this opinion, takes that position that all dual 

rate systems are illegal, so that, while it based its decision on only 
one set of facts, actually a 1s far as I am concerned it seems to hold that 
all dual rate systems are illegal. 

Mr. Brooks. As I said earlier in reply to a question by Mr. Anfuso, 
I find it difficult to imagine a dual rate system which in use would not 
stifle competition or tend to stifle competition and therefore I would 

say that, although this decision certainly is based on the facts in this 
case, I find it difficult to imagine a factual case in which the court 
would not reach the same conclusion. That, again, is just my opinion 
with respect to an opinion of the Supreme Court, but it coincides with 
the views which you have just expressed, sir. 

Mr. Totierson. Then, just going a step further, the court seems to 
take the view that, because the 1916 act does not expressly approve 
dual rates, it in effect puts them in the same category with rebates, 

Mr. Brooks. I believe so, sir. 

Mr. Totiterson. This despite the fact, as I understand it, that the 
Congress in considering the legislation which became the 1916 act 
actually discussed dual rates, the matter of dual rates was before the 
committee and thus before the Congress, and Congress saw fit not to 
mention the word “dual” rates. 
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Now, this one further question: Do you feel that, if Congress would 
amend the 1916 act and in some appropriate language say dual rates 
are all right, the court would hold differently if it had another set 
of facts before it similar to the ones in this case ? 

Mr. Brooks. I believe I understand your question. 

Let me say this. 

Mr. Totierson. Let me put it very simply. Do you think the Con- 
gress can legislate to approve dual rates in such a way that the Su- 
preme Court cannot overrule them ? 

Mr. Brooks. I believe so, sir. There is no constitutional principle 
involved in the Isbrandtsen case. What Congress prohibited in 1916, 
I believe it can authorize in 1959 if in its wisdom it thinks it should 
be authorized. 

As I understand it, this is simply a statutory prohibition, not a con- 
stitutional prohibition that the court was dealing with in the Isbrandt- 
sen case. 

Therefore, what Congress prohibited at one time it may authorize 
at a subsequent time or for that matter vice versa, It is a matter 
within the competence of Congress to legislate in wins it regards as 
the overriding public interest. It may amend or it may ratify. It may 
repeal the Shipping Act of 1916. All of that, it seems to me, gentle- 
men, is within the broad wide scope of responsibility and jurisdiction 
on the part of the Congress. 

Mr. Totierson. You mentioned the fact that there were two dis- 
senting opinions. There were three judges that dissented, were there 
not ? 

Mr. Brooks. I believe that is correct. 

Mr. Touierson. That is all, Mr. Chairman. 

The Cuatrman. Mr. Downing. 

Mr. Downrne. I have a question of Mr. Dice. 

The Cuatrman. Do you want to ask Mr. Brooks any questions? 

Mr. Downtna. I have no questions of Mr. Brooks. 

Mr. Brooxs. Thank you, sir. 

The Cuatrman. Mr. Glenn. 

Mr. Guienn. I have one question, Mr. Chairman, if you please. 

Mr. Books, do I understand, then, that as far as the Department of 
Agriculture is concerned, the sc ope of your interest is limited by 
statute and that you have not considered the general aspect of the de- 
fense or economical welfare of the country as to dual rate systems? 

Mr. Brooks. I have not. I would hesitate to say, sir, that nobody 
in the Department has gone further in that regard. 

[ assume that prob: bly Mr. Dice or Mr. Pease or some of those men 
may have given it a much more searching study than I have. My 
study was very limited. I just read the Shipping Act of 1916, sir, 
and I read the record in this case, and I read some prior Supreme 
Court decisions in the Cunard case, in the Far East Conference case, 
and in some other cases, and it was my view, sir, that the dual rate 
system in this case was violative of the Shipping Act of 1916. 

Now, that is as far as my study of the matter ever went but it may 
well be that some of our people in the Department have given the 
broad subject. a much deeper and more penetrating study. 

Mr. Gienn. I would like to know who that party would be who 
could speak on behalf of the Department of Agriculture and perhaps 
give me an answer to my question. 











102 STEAMSHIP CONFERENCE STUDY 


Mr. Dice. Mr. Chairman, as you phrased your question, sir, you 
asked if we had studied the broad implications of the dual rate sys- 
tem from the standpoint of the defense and economics of the country 
and foreign shipping ? 

Mr. Guenn. That is right. 

Mr. Dice. Our study of the dual rate system has been primarily 
from the standpoint of its effect upon the agricultural interests. We 
attempt, of course, to look as far beyond that as possible but. our pri- 
mary interest is as representative of agricultural shippers and we 
are not as well equipped to deal with the “broad international implhica- 
tions and the foreign shipping implications with respect to all com- 
modities which may be shipped from this country as some other agen- 
cies of government. We have studied it from the standpoint of the 
interest of agricultural shippers and we believe the dual rate system, 
from that standpoint, is discriminatory and prejudicial. 

Mr. Guenn. Thank you. That is all. 

Mr. Dice. Mr. Chairman, I did submit a prepared statement. Some 
parts of it have been touched on. 

The CuarrmMan. We will get to you and your statement in a minute. 
I want to see if we can get through with the first witness here and 
then we will discuss this further. 

Are there any further questions / 

Mr. Jounson. Mr. Chairman. 

Mr. Brooks, I think we agree that the Shipping Act of 1916 is 
purely a statutory prohibition. Dealing specifically with section 14, 
do I understand that in your opinion that could be amended by Con- 
gress to permit the dual rate system ? 

Mr. Brooks. I believe, sir, that Congress has the constitutional 
power to make effective such an amendment, yes. 

Mr. Jounson. May I ask as to the other sections, specifically sec- 
tions 15, 16, and 17 of the act: Can you state whether or not, in your 
opinion, any one or more of those sections should be amended to permit 
the dual rate system ? 

Mr. Brooks. Probably the answer to that is a little more difficult, 
sir. Those sections were involved in the Isbrandtsen case. That is 
to say, the briefs that were filed in the case dealt not only with section 
14 but also dealt with language in sections 15, 16, and 17, and the 
litigants in the Isbrandtsen case had variant and divergent views 
with respect to the meaning of some of the language in sections 15, 16, 
and 17 as well as section 14. 

It seems to me that the Supreme Court just reached section 14 and 
disposed of this case on the basis of the language in section 14. 

Now, as to whether there is also or in addition something in other 
sections of the Shipping Act which also would interfere or prohibit 
with respect to the use of the dual rate system, that is something that 
I do not believe the Supreme Court reached or passed on in the Is- 
brandtsen case but, aside from all that, if, considering the large public 
interest of the Nation, Congress in its wisdom chooses to authorize 
or legalize the use of the dual rate system, I have no doubt that. it can 
do so > by means of a plain explicit amendment to the Shipping Act of 
1916 which would plainly say that the use of the dual rate system 
is not to be regarded as being prohibited by anything in the Shipping 
Act of 1916. 
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I think that Congress could, with some ease, select language which 
would effectuate that result if, in its wisdom, it chooses to make that 
result effective. 

Mr. Jounson. But it is true, Mr. Brooks, that in the brief in which 
you participated, several sections were devoted to the specific points 
that there were alleged violations under sections 15, 16, and 17? 

Mr. Brooks. Yes, sir. 

Mr. JoHnson. And you have not changed your opinion presumably 
from that brief ? 

Mr. Brooks. No, I have not, sir. 

Mr. Jounson. You made a statement that your intervention was 
to assist the Department of Justice. Now, for the record, did you 
feel they needed assistance ? 

Mr. Brooks. No, I do not feel that they needed assistance. 

The Department of Justice is always able to take care of itself. 
Indeed it is. I believe our intervention was not just or merely to assist 
the Department of Justice. 

Mr. Jounson. That was your statement that you made here, though. 

Mr. Brooxs. If I said that, sir, I should have elaborated a little bit 
further. 

We intervened originally in the administrative proceeding before the 
Federal Maritime Board and our brief, which we filed in the Supreme 
Court, explains on page 8, the grounds for our original intervention in 
the proceeding. 

We say, on page 8 of that brief that— 

The Secretary of Agriculture intervened before the Board 
that is the Federal Maritime Board— 
to represent agricultural interests in obtaining equitable transportation rates and 
service for shipments of agricultural products, and to represent the Department 
_ —— direct interest as one of the largest agricultural shippers in the 

Torid,. 


And then it is stated that— 

Under section 203(j) of the Agricultural Marketing Act of 1949 which appears 
in title 7 of the United States Code, section 1622(j), the Secretary of Agriculture 
is authorized and directed to assist in obtaining equitable and reasonable trans- 
portation rates and services for agricultural products by making complaint to 
the Federal Maritime Board and to the other Federal and State transportation 
regulatory bodies. 

Now, if I may say so, sir, that, I think, is a statutory duty or 
responsibility on the part of the Secretary of Agriculture. I know 
of no such responsibility on the part of the Attorney General with 
respect to intervening into the administrative proceeding before the 
Federal Maritime Board. 

If my memory is correct, and I believe it is, sir, the Department of 
Justice some years ago undertook in a proceeding under the antitrust 
acts to prosec ute the users of the dual rate system. 

The suit was filed in the United States District Court and from 
there it went to the appellate courts and finally to the Supreme Court 
of the United States. That is the Far East Conference case and its 
holding, I believe, is relevant to the question that you have just put. 
That is Far East Conference v. United States, 342 U.S. 570. In that 
case the Supreme Court held that, if the Department of Justice chooses 
to attack the dual rate system as being violative of the antitrust acts 
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or as being illegal, let us say, it must do so first by intervening on its 
in a proceeding before the Federal Maritime Board, so that I 

elieve that our interest originally before the Federal Maritime Board, 
although parallel to that of the Department of Justice, was nonetheless 
somewhat significantly different. 

Mr. Jonnson. Mr. Brooks, do you not feel that the intervention on 
the part of the Department of Agriculture was merely to lodge the 
complaint with the Maritime Board and to stop at that juncture? 

Mr. Brooks. 1 doubt whether our interest was that circumscribed. 
I had nothing to do with that original intervention in the proceeding 
before the Federal Maritime Board. I did not even know it had hap- 
pened until a year or two later but I doubt whether our interest was 
that narrow, sir. 

Mr. Jounson. Well, the Maritime Board itself is a quasi-judicial 
board, is it not ? 

Mr. Brooks. Certainly it is a very important Federal regulatory 
agency. 

Mr. JoHnson. But they have power there to pass on measures deal- 
ing with these conferences ? 

Mr. Brooks. Yes. 

Mr. Jounson. And they act in a judicial capacity, do they not? 

Mr. Brooks. Certainly, quasi-judicial. 

Mr. JOHNSON. Qusaiyudicial t 

Mr. Brooks. Yes. 

Mr. Jounson. As such, is it not unusual for another agency to inter- 
vene in such a quasi-judicial board ? 

Mr. Brooks. It would be unusual, sir, absent an act of Congress 
authorizing and directing that agency thus to intervene. 

Mr. Jounson. I have no further questions. 

The Cuamman. Mr. Mailliard, do you have any questions? 

Mr. Matiurarp. No, I have no questions. 

The Cuarrman. Mr. Zelenko? 

Mr. ZeLEnxKo. I want to follow Mr. Johnson’s questioning. 

I am talking along legal lines because you are a legal officer of 
the Department. I want to ask whether or not the act did not so cir- 
cumscribe the position of the Department of Agriculture, that is to 
lodge a complaint but not to proceed further as a party in the lawsuit 
where we have one Government department plaintiff and one Govern- 
ment department defendant settling a dispute before the Supreme 
Court. Does not the act follow Mr. Johnson’s suggestion that the 
interest of the Department is to lodge a complaint and let it go at that, 
or is it the position of the Department of Agriculture that it could go 
further? I am interested in finding out whether that is a departmental 
interpretation or a statutory interpretation. 

Mr. Brooxs. I think I can be helpful to some extent in replying to 
your question. We do have some language in the Agricultural Adjust- 
ment Act of 1938 which authorizes us as a Department to participate 
actively in litigation with respect to the rates charged by common 
carriers for hauling or transporting agricultural commodities in inter- 
state commerce. We have done so not only at the Federal Maritime 
Board but also at the Interstate Commerce Commission. 

We have not participated in very many cases, but there have been a 
number of cases in which the Department of Agriculture, the Depart- 
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ment of Justice, and the Interstate Commerce Commission or, as the 
case may be, the Federal Maritime Board have had variant views with 
respect to the same administrative yroveecing relative to the rates 
that carriers charge for the hauling of agricultural commodities. Yes, 
1 think we have, sir, express statutory authorization to do as was 
done in this case and in a number of other cases. 

Mr. Maruurarp. What was the statutory citation, if you can give it 
to me, sir ¢ 

Mr. Brooks. I do not happen to have with me the full statute. 
Mr. Bucy, here, I believe has that. 

Mr. Bucy. I do not have the language before me, but it is 7 U.S.C., 
section 1291 of the Agricultural Adjustment Act of 1938. 

Mr. Maiu1arp. I want to follow Mr. Ray’s questions for one mo- 
ment. 

I thought it was the sense of the testimony that there had been no 
particular complaint by any shipper in this case in which you inter- 
vened, this Supreme Court case, that it was a matter of general feel- 
ing on the part of the Department of Agriculture that it should inter- 
vene. 

Is that the sense of the testimony ? 

Mr. Brooks. I did not so understand it, sir. I should empha- 
size, though, that I personally know nothing about our original inter- 
vention in this proceeding, but I did not so understand Mr. Dice. 

Mr. Jounson. Will you yield there ? 

It is his testimony that it might affect; those were his words. 

Mr. Brooks. I believe I had better let Mr. Dice speak for himself 
about that. 

Mr. ZeLENKO. I am going to restrict my questions to legal areas. 
I am talking as lawyer to lawyer. 

Assuming there has not been any complaint by any shipper, there 
has been no complaint by the Department; in other words, there was 
nothing that the Department or any shipper found that was wrong 
in any past dealings; and as a lawyer would you advise a client to 
take part in a proceeding where you had no complaint or no actual 
grievance ¢ 

What I want to know is, did the Department just stick its nose into 
this thing for no reason at all and perhaps be guilty of economic 
myopia ? 

Mr. Brooxs. Well, I would trust, sir, that the Department pro- 
ceeded with good judgment in this matter. I do not know the grounds 
or the facts that then existed. Iam sure that the Department is not 
eager to participate in litigation. 

At least I know I am not eager to participate in litigation. It is 
hard work. Indeed, it is. 

Getting back just strictly to the statute—— 

Mr. ZeLENKO. No, I want to get back to that question. It is an 
assumption and you are not bound, if the Department had no com- 

laint, if no shipper had a complaint, would you say that legally the 
partment had any interest in this thing at all? 

Mr. Brooks. May I elaborate just a little ? 

Mr. ZeLenko. Assuming that state of facts. 

Mr. Brooks. May I say that the statute says that the Department 
is authorized and directed and is charged with some responsibility 
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with respect to the establishment of equitable and fair rates charged 
by common carriers for the hauling of agricultural commodities. 

Mr. ZeLenKo. I must interrupt you, sir. You omitted a very im- 
portant word which you read before. You said, “to lodge a com- 
plaint.” If there was not any complaint, I ask you, legally, assuming 
that there was no complaint, did the Department have a legal right 
to intervene ? 

Mr. Brooks. I believe we are using “complaint” in two different 
senses: One, the lodging of a complaint by the Secretary of Agricul- 
ture with the Federal Maritime Board, and I believe you inquired a 
few minutes ago about the lodging of a complaint by some private 
concern with the Department of Aer iculture seeking to stimulate us 
to take part in the proceeding before the Federal Maritime Board. 

Mr. Zetenxo. Assuming there was no complaint by anyone, I want 
to assume that state of fact. We do not know what the facts will 
show, but assuming there was no complaint. We have reason to be- 
lieve up to now that there was none. Assuming there was no com- 
plaint, did the Department of Agriculture have. any business in the 
lawsuit, assuming there were no c ompl: uints ? 

Mr. Brooks. I. believe, just as a matter of law, just as a matter of 
interpreting the statutory language before us, that the Department of 
Agriculture has some responsibility to keep itself currently informed 
with regard to the rates charged by common carriers for the hauling 
of agricultural commodities. 

Now, I find nothing in the statute which says that we are to interest 
ourselves in this only if some private person stimulates us to doso. I 
find no statutory exception or limitation to that effect. 

I readily grant, sir, that ordinarily you would expect to have some 
private shipper bring to our attention some abuse if indeed he 
thought he was being discriminated against. 

[ readily agree that complaints by private shippers or private per- 
sons are to be expected and, although I have nothing to do with “ 
I have never seen such ac omplaint.. I would re: adily expect to he: 
from Mr. Dice or Mr. Bucy or some of our other people that seni 
time to time we do receive letters or communications from private 
shippers seeking to stimulate us to take part in a proceeding like this. 

But specifically, and you were dealing just specifically with the 
statutory responsibility of the Department of Agriculture, I find in 
that language used by Congress no proviso, no exc ception which would 
say the it, if and when the Department of Agriculture receives a com- 
plaint from some private person, then and then only are we to assume 
some responsibility in this area. 

Mr. ZeLENKO. Does that mean, then, that if the Department itself 
decides without any complaint from anyone that they do not like the 
regulation or the operation of another industry, that the Department 

ean enter into litigation to correct what it considers an abuse 
although there is no specific abuse in existence or complained about? 

Tam : talking legally. Iam talking asa lawyer. Asa lawyer, would 
vou advise the Department to take part in litigation where there has 
been no complaint ? 

Who decides whether it is abusive or not? That is what I am trying 
to find out. How do they do it? 
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Mr. Brooks. May I say in all candor that I have never given such 
advice as you are Inquiring about. You are putting to me a hypo- 
thetical situation so far as I know. You are pressing me a little bit 
about something which I have never had confront me in the Depart- 
ment of Agriculture, and I like to be careful in what I say to a con- 
gressional committee considering important matters but, nonetheless, 
in all candor, I must say that I think the Department’s responsibility 
is a continuing one in this field. 

We are not to take an interest sporadically. We are to take some 
constant interest and I would assume that probably Mr. Dice here, 
who is the administrative official in charge of that division, 
could be more helpful to you in this matter than I as to what has been 
our practice in the past. 

Just looking at the statute, just viewing it as I do as a lawyer, that 
and nothing ‘else, I find nothing in the statute which limits our 
activity toa situation in which a private shipper seeks to stimulate us 
to take part. 

I think we have a broader interest than that, sir. 

Mr. ZELENKO. What I am trying to find out, sir; and this is my last 
question, and I shall not belabor it, from a legal standpoint what 
gives the Department the author ity ? Where in the statute does it 
say that the Department can inject itself into a lawsuit if no com- 
plaint exists? 

Mr. Brooks. I believe Mr. Bucy gave you the statutory citation. 

Mr. Downina. Will the gentleman yield? 

Mr. ZeLenxo. I yield. 

Mr. Downtne. I have section 1291 of the Agricultural Adjustment 
Act of 1938 here. From my reading of it, it appears to limit itself 
to the Interstate Commerce Commission. 

I believe you stated that it also granted you the authority to appear 
before the Federal Maritime Board. 

Mr. Brooxs. That is one statutory section. There is also another 
one, the Agricultural Marketing Act of 1946. That appears in title 7 
of the United States Code, section 1622( }), and that deals specifically 
with the Federal Maritime Board and other Federal and State trans- 
portation regulatory bodies. 

Mr. Ray. Will the gentleman yield? 

Mr. Ze_enKo. I yield. 

Mr. Ray. Mr. Brooks, who made the decision to intervene in this 
case? Was it made by the Legal Department or by the administra- 
tive side of the Department ? 

Mr. Brooks. I do not know, sir, who made this decision. I just do 
not know. Probably Mr. Bucy or Mr. Dice would know, but I do not 
know, sir. 

Mr. Bucy. In the regular course of handling matters under this 
program the administrative officials make the decision as to the inter- 
est of the Department in the particular proceeding and whether or 
not there should be legal action. After that is made, they then 
request the General Counsel's office to furnish the legal services neces- 
sary to represent the decision and the problem that is raised. 

Mr. Ray. Can you pinpoint that a little more so as to just where in 
the Department’s administrative functions this would occur? 
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Mr. Bucy. The Agricultural Marketing Service. Mr. Dice is in 
charge of the administrative unit of that service which has the re- 
sponsibility of administering this responsibility of the Department. 

Mr. Ray. Thank you. 

The Cuamman. Let me ask you one question and see if I can get 
this clear in my mind. 

You appeared before the Maritime Board when the conference pre- 
sented its plan for a dual rate system. Is that correct? 

Mr. Brooks. Our Department participated. I personally did not 
appear. 

The Cuarman. And you objected to the dual rate contract pro- 
posed by the conference? 

Mr. Brooks. We objected to the dual rate system being approved 
by the Federal Maritime Board. 

The CHarrman. And the Maritime Board had no objection to 
initiating these dual rates, saying it was fair and equitable? Is that 
about what the Maritime Board did? They did not authorize the 
dual rates but they did not prohibit the dual rates being put into 
effect. 

Mr. Brooxs. They held a hearing, sir, with regard to the dual rate 
system and at the end of that hearing they approved the dual rate 
system involved in the Isbrandtsen case. 

The CHarrman. They approved the tariff that would be charged 
for the carrying of commodities ? 

Mr. Brooks. That is correct, sir. 

The CaarrMan. They said it was fair and equitable. 

Have they a better system of judging what is fair im ocean trans- 
portation or has the Department of Agriculture a better system of 
judging what are fair rates ¢ 

Mr. Brooks. Well, I am sure the Federal Maritime Board is a very 
competent agency, sir. 

The CHatrman. Is your ratemaking department more efficient 
than theirs? 

Mr. Brooxs. Well, sir, I cannot answer that. 

The Cuairman. Was that not the objection to invoking of these 
dual rates by that conference ¢ 

Mr. Brooks. Probably Mr. Bucy could be helpful to you on that. 

The CuarrMan. I ain asking you. 

Now, they let this system go into effect. Now, what happened? 

I am getting to the point of who caused the chaos in this particular 
case that you came in to object about. You came in when the situation 
was in a chaotic condition. 

Mr. Brooks. I do not know as to the chaotic condition, sir. 

The Cuatrman. They set up the dual rates. There were two rates. 
The independents continuously cut these rates. That is the history of 
it, is it not? 

Mr. Brooks. I believe there was some price cutting, yes. 

The CHarrmMan. Was the price cutting by the conference mem- 
bership or where was the price cutting ? 

Mr. Brooks. Those are factual details that I am not conversant 
with. 

The Cuatrman. I am just looking at the practical side of this. 

Mr. Brooxs. Yes. 











STEAMSHIP CONFERENCE STUDY 109 


The Crairman. Here we are dealing with something where, if we 
can call our merchant marine an American industry, it 1s competitive 
worldwide and you do not have the same control that you would have 
over an industry within the States. 

We are trying to find some way to stabilize that service not only 
under the American flag but the services in which the foreign flags 
predominate. Was it a fact that the conference members brought on 
this situation ? 

Mr. Brooks. I am sorry I cannot be helpful with regard to that. 

The Cuarrman. That is what I think we must get to to ascertain 
whether or not we can find some system that will give stabilization. 

I was particularly anxious for you to name somebody because our 
staff has gone into the field and we have not been able to find any 
large shippers who complained. 

There are many things they object to about the conference system, 
but they say, “After all, it gives us stability and there is nothing that 
we can think of that would take its place.” 

So that we are trying to ascertain how to work out of this situation 
and maintain our small segment of the world merchant marine. 

I think that your Department and any other department of the 
Government would be able to help us do that. Since you folks are so 
experienced and are such big shippers, I am going to ask you to fur- 
nish us with a memorandum setting up a system where we can be com- 
petitive worldwide in our American ships, both conference and inde- 
pendent, and see if you can stabilize rates on the ocean without 
something like this. Can you do that? 

Mr. Brooks. No, sir. I am afraid I cannot do that, but probably 
Mr. Dice here can. 

The Cuarrman. I am talking about your whole Department down 
there. I am not talking about any one individual. It is not a laugh- 
ing matter. It isaserious mutter. 

We have seen the time that our goods were stacked up on the piers 
around the United States and we could not find anybody to haul 
them. That is something that this committee is faced with. We 
have to find some stability in the industry to make secure the economic 
condition of America. 

It is all right to just come here and say this is wrong and that is 
wrong, but I do not think you are doing anything constructive. 

Mr. Brooxs. I have said earlier, Mr. Chairman, that I think you 
have a big and important problem here. 

The Cuarrman. That isthe question. We are not interested in retry- 
ing the Supreme Court’s case. 

Mr. Brooks. Exactly, Mr. Chairman. 

The CHarrman. That is over and done and, although I may at 
times disagree with the Court—and everybody else does sometimes— 
that is over and done and we accept it. Now we are trying to find 
something which would be fair to all. 

I am going to ask your Department now within the next 2 or 3 
weeks to give me some formula for working out a system, since you 
are the prime shipper in the world today, that will stabilize this 
industry and protect the American-flag merchant marine. 

Mr. Ray. Mr. Chairman, may | ask a question ? 

The Cuairman. Yes. 
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Mr. Ray. Before Mr. Brooks leaves the stand, I would like to call 
his attention to testimony given before this committee last year by a 
representative of the Department. The chairman asked this question : 


From your observation, has this dual rate system interfered with the program 
of the Department of Agriculture? 


And the answer was: 


No, sir. It has not. As a matter of fact, Mr. Chairman, at the time when the 
question was raised as to whether or not the Department should become a con- 
tract signer, so to speak, our attorneys questioned the legality. 

That left the impression that the reason for the Department’s 
position was not adverse experience for the Department or the shipper 
but a question of law raised by the legal department. 

Mr. Brooks. I did not know of that testimony, sir. I just do not 
know about that. 

The CuarrMan. Are there any other questions of this gentleman ? 

I want to tell you that I am asking you now for this memorandum 
advising this committee as to what to do to find some system of 
stabilizing ocean transportation in the light of the fact that we are 
a small segment of the ocean commerce. 

You will furnish that, will you ? 

Mr. Brooks. Mr. George Dice and Mr. Charles W. Bucy are here. 

The Cuarrman. I am asking all of you. I hold you responsible to 
get it down here. 

Mr. Brooks. I believe that is within their field. 

The Cuairman. I am looking to you. We will have that memo- 
randum, will we? 

Mr. Brooks. I have no doubt that the chairman can obtain it. I 
am afraid they are the gentlemen to submit it to you. 

The Cuatrman. I would want you to collaborate with them. 

Mr. Brooks. If I can help, I will be glad to help. 

The Cuatmrman. You are the legal officer and I want you to see to it 
that it will be fair and just to all and will stabilize commerce on the 
high seas. 

Mr. Brooks. May I say I am one of the lawyers in the Department 
of Agriculture. 

The Cuarrman. I think you have been a good witness. 

Mr. Brooxs. Thank you, sir. 

The Cuarrman. Mr. Cowen? 

Mr. Cowen. The Secretary’s authority and the Department’s au- 
thority to intervene and to initiate a complaint arises out of the 1938 
Agricultural Adjustment Act, is that correct, sir? 

Mr. Brooks. And also section 203(j) of the Agricultural Market- 
ing Act of 1946. 

Mr. Cowen. In other words, it begins in the 1938 act and you are 
given broader powers in 1946? 

Mr. Brooks. Yes. 

Mr. Cowen. As a result of that, then, sir, has your Department 
intervened before the Interstate Commerce Commission and Civil 
Aeronautics Board and the State transportation regulatory agencies 
in other instances ? 

Mr. Brooks. We have intervened in other instances in proceedings 
before the Interstate Commerce Commission. We have participated 
in a number of those, sir. I do not know how many but at least sev- 
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eral: I do not know of any intervention on our part before any other 
governmental agency other than the Interstate Commerce Commission 
and the Federal Maritime Board. We may have taken part in some 
proceeding at CAB in some civil aeronautics matter. I just do not 
know about that, sir. 

Mr. Cowen. Did that appearance before the ICC occur as a result 
of complaints that were brought before your Department, sir? 

Mr. Brooks. Iam sorry. I would not know about that. 

Mr. Cowen. Has the American Farm Bureau Federation at any 
time brought any complaint to the Department of Agriculture as to 
the discriminatory handling of agricultural commodities? 

Mr. Brooks. I do remember, sir, that with regard to the so-called 
trip-leasing of motor trucks for the hauling of agricultural com- 
modities that in working on the brief in that litigation I found in the 
record a statement by the American Farm Bureau Federation which 
was in accord with the position of the Department of Agriculture and 
not only did the Farm Bureau take that position but two or three 
other large farm organizations also took the same position that we 
did. Now, as to whether they communicated first with the Depart- 
ment of Agriculture, I do not remember, sir. That was probably 6 
or 8 years ago that I worked on that case, but I do remember definitely 
that in that litigation first in the proceeding before the Interstate 
Commerce Commission and later in the proceeding in court, we were 
taking the position which was favored, let us say, by the American 
Farm Bureau Federation, and I remember having seen from time to 
time in their newsletter items with regard to that proceeding before 
the Interstate Commerce Commission and our participation in it. 

I believe, sir, that the general counsel of the American Farm Bureau 
Federation asked me at that time for a copy of our brief and I sent 
it to him. 

Now, that is the best that I can give you here this morning just 
relying on my memory of maybe 5 or 6 years ago. 

Mr. Cowen. Now, Mr. Brooks, in the instant cases that have arisen 
before the Federal Maritime Board, at any time has the American 
Farm Bureau Federation complained to the Department that they 
were discriminated against in the ocean shipment of farm commod- 
ities ? 

Mr. Brooks. I would not know about that, sir. I just do not know. 

Mr. Cowen. If the chairman would allow, I might ask for the rec- 
ord, sir, that, in each instance wherein the Department has appeared 
before the Federal Maritime Board and also in the courts, the Depart- 
ment furnish to the committee the record of whether or not any com- 
plaints were brought to the attention of the Department. 

The Cuatrman. It will be inserted in the record. 

Mr. Cowen. Would you furnish the committee with that ? 

(The information referred to follows:) 

DEPARTMENT OF AGRICULTURE, 
Washington, D.C., March 17, 1959. 
Hon. HERBERT C. BONNER, 
Chairman, Committee on Merchant Marine and Fisheries, House of Representa- 
tives. 

DEAR CONGRESSMAN BONNER: During the March 4 and 5 hearings of your com- 

mittee on its study of the steamship conference system you requested that Mr. 
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George A. Dice, who appeared for the Department, submit some additional in- 
formation for the record. In accordance therewith there are attached hereto: 

1. A summarization of the number of cases before the Interstate Commerce 
Commission in which the Department participated under its congressional 
authority for the years 1954 to 1958, inclusive. 

2. A digest of some of the important cases before the Interstate Commerce 
Commission showing the issue involved and the basis on which we found it 
proper to participate. This*list is not all inclusive but we believe it will. serve 
the purposes of your committee. If the committee desires a more extensive 
report on these cases it can be furnished. 

8. The addresses of the parties who appeared in FMS Docket No. 648 involv- 
ing the Pacific Coast European Conference Agreement. These were the parties 
whose names were read to you by Mr. Dice at the March 5 hearing. 

Some questions were raised at the hearing as to possible divergence of views 
within the Department as to the contract-noncontract rate system as practiced 
by certain steamship conferences. We should like to clarify this matter. 

The testimony given by Mr. M. J. Hudtloff, Director of the Transportation and 
Storage Services Division, before your committee in hearings held on June 38, 
4, 5, and 6, 1958, dealt exclusively with the Department’s operations as agent for 
the International Cooperation Administration as a shipper in export of agricul- 
tural commodities. 

It was the burden of Mr. Hudtloff’s testimony that the dual-rate system as 
practiced by steamship conferences has not adversely affected the operations of 
this Department as a shipper of agricultural commodities on behalf of ICA. 

As stated in previous testimony, the Secretary of Agriculture is directed, pur- 
suant to section 201 of the Agricultural Adjustment Act of 1938 and section 
203(j) of the Agricultural Marketing Act of 1946, to assist in protecting the 
agricultural community against unfair rates and practices by representing it in 
transportation rate proceedings and transportation matters in general. It is the 
Department’s position that the dual rate system is discriminatory as to shippers 
and also retaliatory as it is practiced by certain steamship conferences. This 
view was reflected in the prepared statement presented by the Department’s 
witness, Mr. George A. Dice. 

During the hearing you also requested that the Department furnish the com- 
mittee with a brochure setting up a system whereby we can be competitive world- 
wide in our American ships, both conference and independent, and that we 
provide some formula for working out a system that will stabilize this industry 
and protect the American-flag merchant marine. This request is an extremely 
broad one and would encompass aspects of steamship operation throughout the 
world. We believe the full scope of this request is beyond the field of responsi- 
bility and experience of the Department. We are, of course, interested in the 
free flow of agricultural commodities in export channels and, as has been 
noted, we have opposed the dual-rate or contract-noncontract system as prac- 
ticed by certain steamship conferences. We shall be pleased to undertake fur- 
ther study of the dual-rate system and of possible modifications or alternatives 
which would avoid discrimination and retaliation and which would contribute 
to stability in the steamship industry. We shall comraunicate further with you 
as soon as feasible in connection with this further study and review. 

We shall appreciate it if this letter and attachments are made a part of the 
record of the hearing. 

Sincerely yours, 
CLARENCE L. MILLER, Assistant Secretary. 

Attachments. 


Number of cases before the Interstate Commerce Commission in which the U.S. 
Department of Agriculture participated 


Oaths Se 8 LE cate becouse eames tances nian es atiestaren a chon nator 51 
Ps 2 a i i el ae ge ee ie meh veces 64 
Nc aN aN tas ipa cts umtn sap acera oebo Stoo 70 
re a a te Ce ee re 56 


195 60 











STEAMSHIP CONFERENCE 


STUDY 113 


Digest of cases before Interstate Commerce Commission in which U.S. 
Department of Agriculture participated 


1.06.C. Docket No. 30744..------- 


1.6.C. Docket No. 32165, Substi- 
tuted Service on Livestock— 
C.B.é Q.R.R. 


1.0.C. Docket No. 32252, Fresh 
Meats, Transcontinental, West- 
bound. 


1.0.C. Docket No. 32391, C.C.0. v. 
Tenas & Pacific Ry. Co., et al. 


I. & 8. Docket No. 6792, Inspec- 
tion of Grain at Aberdeen, 8.D. 


I.C.C. Docket No. 30030 and I. & 
S. Docket No. 5792, Special Reg- 
ulations—Eggs & Damage Tol- 
erances Shell Eggs. 

I. & 8S. Docket No. 68138, Dressed 
Poultry, Utah, Idaho, Colorado, 
New Mevzxico to Ill., Missouri 
and Nebraska. 

I.C.C. F.D. No. 19948, 19538, 
19742 and 19921, Applications of 
Beit Ry. of Chicago, Indiana 
Harbor Belt, et al. 

I.C.C. Docket No. 31711 and I. & 
S. 5995, Fresh Vegetavles from 
Texas, Calif. Ariz. d& New 
Mezico and Fresh Vegetables— 
Texas to Destinations in U.S. 

I. & S. Docket No. M—10624, et al., 
Foodstuffs—Louisiana & Mis- 
sissippi to Conn., Md., Mass., 
N.Y., Pa., and RT. 





I.C.C. Docket No. MC—C—968, De- 
termination of Exempted Agri- 
cultural Commodities. 


1.C.C. Docket No. M-8466, Revised 
Class Rates and Ratings—Cen- 
tral Territory. 

1.0.C. Docket No. 


32293 





1958 


Complaint filed by bargelines against railroads 
to enforce application of rail proportional 
rates on ex-barge traffic beyond barge un- 
loading points along Mississippi River to 
inland points. Department intervened in 
support of the original complaint on request 
of southern Governors. 

Investigation concerning substitution of motor 
vehicle service for rail service by C.B. & Q. 
R.R. Co. on livestock in carloads moving 
between various points in Colorado, Iowa, 
and Nebraska supported respondents on re- 
quest of livestock producers. 

Investigation upon request various interests 
into lawfulness of reduced rates. Branch 
presented statistical exhibits in 1957 at re- 
quest of livestock producers. 

Complaint filed by Department seeking recov- 
ery of overcharges, and determination of un- 
reasonableness of rates on 545 carloads of 
raw sugar from Louisiana producing points 
to New Orleans, La., at request of CCC. 

Branch intervened and presented evidence and 
testimony. supporting continuance of inspec- 
tion on request of grain producers. 

Tolerances affecting claims for damage found 
unlawful by Supreme Court. Participation 
requested by egg shippers. 


Reduced rail rates attacked by motor carriers. 
Department participated at request of poul- 
try producers. 


Carriers seeking authority to construct tracks 
and obtain trackage rights into Lake Calu- 
met, Chicago Port District. Department 
help requested by grain producers. 

Investigations to determine reasonableness of 
rates on fresh vegetables from California 
and Texas. Aid requested by producers. 


Suspension of rates filed by Pan-Atlantic 
Steamship Corp. relative joint motor-water 
lift-on lift-off service along eastern seaboard. 
Department intervened in behalf of addi- 
tional service for producers. 

Reopened proceeding with respect green coffee 
beans, tea, and cocoa beans being agricul- 
tural commodities within meaning of Inter- 
state Commerce Act. Department asked to 
help coffee importers and also account simi- 
larity to peanuts. 

Suspension of revised class rates and ratings 
via common carriers in central territory. 
Opposed increases on agricultural commodi- 
ties unless justified. 

Investigation by ICC of rates on agricultural 
implements by motor carriers in northwest- 
ern region. Department asked to assist 
farm organization. 








114 


STEAMSHIP CONFERENCE 





STUDY 


Digest of cases before Interstate Commerce Commission in which U.S. 
Department of Agriculture participated—Continued 


1.C.C. Docket No. 31954___-.---- 


I. & S. Docket No. 6481, Hay 
Classification—New York State 
to Southeast. 


I. & S. Docket No. 6789, Switch- 
ing Charges at Duluth, Minne- 
sota. 


I. & S. Docket No. M-—10330, In- 


crease—Between South and 
East. 
I.C.C. Docket No. 32385 (and 


sub 1), Increased Rates—Cen- 
tral States Territory—1958. 


I.C.C. Ex Parte No. 205_...-.-- 


& §S. Docket No. M- 


I.C.C. Docket No. 831778......... 


Ogee be ee | | 


1958 


Passenger Train Deficit—Investigation into 
causes of and cure for growing rail pas- 
senger deficit. Department participated on 
own initiative as passenger deficits must be 
made up out of freight revenue, part of 
which comes from agricultural products. 

Case dismissed at hearing April 15, 1958, per- 
mitting rates originally supported by the 
Department to remain in effect. We were 
asked by hay dealers to help them. 

Attempt to increase reciprocal switching 
charges from $12.56 to $23.36 per car, and 
connecting lines attempt to limit amount of 
absorption charges. Our help requested by 
grain producers. 

Certain increases in tariffs of Southern Metor 
Carriers Rate Conferences suspended. De- 
partment opposed the increases. 

Central States Motor Freight Bureau _peti- 
tioned ICC to investigate motor-carrier 
rates in central territory and prescribe 
minimum rates. Department opposed mini- 
mum rate order at request of producers in- 
terested in farm production supplies. 


1957 


Motor Carrier Freight Commodity Statis- 
tics.—Investigation by the Commission as 
to the need for the reporting of freight 
commodity statistics by motor carriers of 
property. The Department supported such 
requirement as necessary to casework on 
motor-carrier rates. 

Revised Class Rates and Ratings—Central 
Territory.—Suspension by the ICC of the 
revised class rates and ratings via motor 
common carriers in central territory. De- 
partment intervened to assure revisions 
were properly justified. 

Transportation of U.S. Government Freight 
by Contract Carriers by Motor Vehicle.— 
Investigation by the Commission to deter- 
mine the extent of rules and regulations of 
the Commission concerning contract motor- 
carrier transportation of Government 
freight should be modified to facilitate the 
use of contract motor carriers to transport 
Government traffic. 

Complaint of Darling & Co. attacking reason- 
ableness of rates on fertilizer. Department 
intervened at request of complainant and 
affected farmers. 

Increased Freight Rates, Eastern and West- 
ern Districts, 1956—Department opposed 
any further freight rate increases on prod- 
ucts of the farm and farm production sup- 
plies. Action requested by national farm 


organization. 
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Digest of cases before Interstate Commerce Commission in which U.S. 
Department of Agriculture participated—Continued 


1957 


Doeket No: S#144. a2 oso. ek. Separation of Operating Expenses Between 
Freight and Passenger Services.—This is 
an investigation by the Interstate Com- 
merce Commission into the “bases for dis- 
tributing those expenses which are not 
directly related solely to passenger and al- 
lied services.” Department participated in 
accord with its interest in reducing the 
passenger deficit. 

1.C.C. Ex Parte No. MC-43_-_---- Lease and Interchange of Vehicles by Motor 
Carriers.—The Commission rules with re- 
spect to the 30-day minimum lease revised 
to eoincide with legislation (Public Law 
957) favorable to agriculture. 


1956 


L0G. Doeket: 17000; pt. Tanne Grain and Grain Products Within the Western 
District and for Export—A petition was 
filed by several Minnesota lines to amend its 
report and order in this case to permit the 
publication of rates on grain, flaxseed and 
soybeans when from Minnesota to Wiscon- 
sin on the same basis as rates in effect from 
same origins to Duluth, Minn. The Depart- 
ment participated on behalf of the produc- 
ers and the Commodity Credit Corporation. 

I.C.C. Docket 17000, pt. 7-.....- Grain and Grain Products Within the Western 
District and for Export.——A petition was 
filed by the Union Pacifie RR. Co., the Atch- 
ison, Topeka, & Santa Fe Ry. Co., Chicago, 
Rock Island & Pacific RR. Co., and Mis- 
souri Pacific RR. Co. for reopening and 
modification of the Commission’s order in 
the above-named docket in order to re 
adjust the relationship between the rates on 
grain from certain points on the Union Pa- 
cific and cross-country points on the Chica- 
go, Burlington & Quincy in Nebraska to 
Kansas City. The Department participated 
on request of the railroad, the producers, 
and the Commodity Credit Corporation. 

I.C.C. Docket 17000, pt. 7----- -. Grain and Grain Products Within the Western 
District and for Export.—Petitions were 
filed by certain western carriers and the 
Kansas City Board of Trade for relief from 
such findings in this case to permit the pub- 
lication of reduced rates on coarse grain 
from Iowa, Missouri, Kansas, and Nebraska 
to Oklahoma, Arkansas, Louisiana, and 
Texts. The Department was asked to as- 
sist by the railroads, the producers, and on 
behalf of the Commodity Credit Corpora- 
tion. 

1.C.C., I. & S. Docket No. 6234____. Routing Akron Canton & Youngstown Rail- 
road Co. on Overhead Trafic.—This suspen- 
sion resulted from the elimination of many 
routes on eastbound traffic. On request of 
western produce shippers and several rail- 
roads, the Department intervened in oppo- 
sition to the route closing. 
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Digest of cases before Interstate Commerce Commission in which U.S. 
Department of Agriculture participated—Continued 


1956 


LC.c. Docket Nos. 31693 and _ Livestock, Loading and Unloading at Boze- 
31695. man, Mont.—The defendants agreed to and 
did satisfy complaints by listing the Boze- 
man Livestock Auction Co. stockyard in its 
tariff as a public stockyard. Department 
help asked for by stockyards and livestock 

producers. 

1.C.C. Docket No. 31796___.___.__. Defendant in this proceeding, like those in 
Bozeman case, satisfactorily adjusted com- 
plaint after having reviewed opening state- 
ment and argument by complainant and 
the Department. Stockyards and livestock 
producers requested our help. 

I. & S. Docket No. 6510__________ Fresh Meats and Packinghouse Products, Re- 
duced Westbound Transcontinental Rates.— 
The Department, at request of producers, 
organizations and other parties, prepared 
statistical exhibit for presentation in this 
proceeding. 

I.C.C. Docket No. 30987__..-..-- C.1I.T. Cotton from California, Arizona, and 

New Mexico to Interstate Points.—This 

formal complaint initiated by producers and 

shippers of cotton, involved the application 
of general increases before deducting allow- 
ance for compression. The Department has 

a large sum in reparations in this case. 

eneral Revenue Case.—On request of major 

farm organizations, the Department opposed 
the application of proposed general in- 
creases on products of agriculture. 

er i Fae ti cai a cass ah kin Cotton, Southwestern Origins to Southeastern 
Destinations.—Rate reductions of 20 per- 
cent were published via certain restricted 
routes. The Southern Railway, many south- 
western lines, and cotton producers asked 
Department to help get suspension lifted. 

LOG. Detket f. & J: C307... .... Sorghum Grains from Trans-Continental 
Groups I. and J. Territories to Pacific 
Coast.—This case involved a voluntary re- 
duction in freight rates on sorghum grains 
from parts of Texas, Oklahoma, New Mex- 
ico, Colorado, and Kansas to Pacific south 
coast destinations. The Department partici- 
pation was requested by the sorghum pro- 
ducers. 

I.C.C. Docket No. 30416_______ Class Rates—Mountain-Pacific Territory.— 
An investigation of class rates moving be- 
tween points in Mountain-Pacifie territory. 
The Department was asked to participate 
by many producers organizations and by 
State department of agriculture. 

____.. Class Rates—Transcontinental, 1950.—This 
is an investigation into the rail class rates 
on transcontinental traffic. The same per- 
sons asked the Department to assist as in 
the next previous item. 

.C.C. Docket No. 31104___..__.__. Canned Goods in Official Territory.—Gen- 
eral investigation by ICC into both rail and 
motor canned goods rates in the East. Par- 
ticipation was asked for by many canned 
goods producers. 


I I a ee ( 
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L.C.C. Docket No. 30660. 
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Digest of cases before Interstate Commerce Commission in which U.S. 
Department of Agriculture participated—Continued 


1956 


I. & S. Docket No. 6486_________ Dairy Products—I.F.A. to Chicago, Il.— 
ICC suspended new reduced rates and 
charges on dairy products published to be- 
come effective Oct. 10, 1955. National Poul- 
try Association solicited the help of U.S. 
Department of Agriculture. 

8 ee Dairy Products—W.T.L. to C.F.A. and 
W.T.L. Points —The ICC reduced rates and 
charges on dairy products shipped in car- 
loads. Dairy interests requested assistance 
of U.S. Department of Agriculture. 

I.C.C. Docket No. I. & S. 5500_.. Unloading charges on Fresh Fruits and 

Vegetables at New York and Philadelphia.— 
Complaints by producers attacked legality of 
such charges in addition to line-haul rates. 
Producers and receivers requested U.S. De 
partment of Agriculture assistance. 

I.C.C. Docket No. MC-112069, Lipsman-Fulkerson Common Carrier Applt- 

subs 1, 2, and 3. cation.—Applicant requested authority to 
transport numerous agricultural commodi- 
ties between points in the Middlewest and 
the Pacific coast area. Applicant asked our 
help in providing more adequate transpor- 
tation for the producers. 

I.C.C. Dockets No. MC-C-1600, These related cases cover an investigation of 

| MC-C-1646, MC-—C-1701 and _ increased rates in the indicated territory 


I. & S. Docket No. 6487 


RR I 


MC-C-—1795. plus a complaint against some 900 motor 
carriers, who elected not to apply the in- 
creased rates. Other carriers demanded a 
minimum rate order. The Department here 
opposed the issuance of such an order be 
cause it would freeze rates and deprive any 
carrier from making voluntary reductions. 





ADDRESSES OF AGRICULTURAL INTERESTS WHO APPEARED AT THE SAN FRANCISCO, 
Cauir., HEARING IN FMB Docker No. 648, Paciric Coast EvuRoPpEAN Con- 
FERENCE AGREEMENT 


Rosenberg Brothers, 334 California Street, San Francisco, Calif. 
Canners League of California, 64 Pine Street, San Francisco, Calif. 
Oregon-Washington Horticultural 
Export Shipper’s Committee, Hood River, Oreg. 
Dried Fruit Association of California, 1 Drumm Street, San Francisco, Calif. 
American Fruit Growers, Inc., Post Office Box 3456, Los Angeles, Calif.’ 
California Packing Corp., 215 Fremont Street, San Francisco, Calif. 
California Grape Growers & Shippers Association, 350 Sansome Street, San 
Francisco, Calif.’ 
Di Giorgio Fruit Co., 350 Sansome Street, San Francisco, Calif. 
Mutual Orange Distributors, Post Office Box 40, Redlands, Calif.* 
California Fruit Growers’ Exchange, Post Office Box 2706, Los Angeles, Calif.‘ 


Mr. Ray. Mr. Chairman. 


The CHarrMan. Yes. 


1 Present organization: American National Grower’s Corp. 

2 Present organization: California Grape & Tree Fruit League. 
3 Present organization: Pure Gold, Ine. 

4 Present organization : Sunkist Grower’s, Ine. 
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Mr. Ray. Mr. Brooks, I should add to the record which I read a few 
moments ago what the chairman has brought to my attention. This 
question was put to your witness : 

You have not found any disadvantage in the dual-rate system? 

Answer. Not at all; no, sir. 

Mr. Brooks. I just did not know of that testimony a year ago. 

Mr. Ray. I thought you should be familiar with it. 

Mr. Brooxs. Yes. I thank you for bringing it to my attention. 

The CuatrmMan. You are going to remain while the other witnesses 
testify ? 

Mr. Brooks. Yes, I will remain, sir. 

The Cuarrman. The next witness is Mr. Dice. 

You are going to read the statement for the Department, are you? 

Mr. Dice. Mr. Chairman, there has been quite a little testimony 
already that relates very closely to some of the passages in this. 

The Cuarrman. I think you had better read it. It is short. 

Mr. Dice. I will say, first, Mr. Chairman, that we did last fall at the 
request of the chairman of the Committee on the Judiciary furnish a 
considerable amount of statistical information with respect to exports 
on agricultural commodities and a copy of that has been made avail- 
able to the committee, sir. 

My name is George A. Dice. I am Director of the Special Services 
Division, Agricultural Marketing Service, U.S. Department of Agri- 
culture. This Division is charged with the responsibility of adminis- 
tering the provisions of section 201 of the Agricultural Adjustment 
Act of 1938 and section 203(j) of the Agricultural Marketing Act of 
1946. Under these statutes the Secretary of Agriculture is directed 
to represent the interests of the agricultural community before the var- 
ious transportation regulatory bodies in the maintenance of reasonable 
freight rates and adequate transportation services and facilities for 
the movement of products of agriculture. 

In its activities relating to transportation rates and services the 


Department is also motivated by the desire to promote orderly and 


effcient marketing of agricultural commodities in the interests of both 
producers and consumers. The Department is also interested in these 
matters when it acts as agent for other Government agencies as an 
exporter of agricultural commodities. 

We understand the purpose of this hearing to be a study of the 
steamship conference system. We have no objection to the steamship 
conference system per se. We do, however, wish to comment on the 
dual rate or “contract-noncontract” system of assessing freight rates 
and charges which has been practiced by numerous steamship confer- 
ences. This is a matter with respect to which there has been consider- 
able controversy and in which we presume most of the interest of 
participants in this hearing will center. 

The Department has participated in recent years in a number of 
proceedings before the Federal Maritime Board and the courts in 
opposition to the dual rate system. The citations are contained in 
the information which we furnished this committee earlier as copies 
of the material we gave Congressman Celler for his committee inves- 
tigation. 

Our objection to the dual rate system is quite simple. We believe 
it to be unduly discriminatory and prejudicial to the interests of 
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agricultural shippers. Under the system two identical shipments 
from the same port, in the same vessel, stowed side by side in the 
same hold, moving to the same destination, and receiving exactly the 
same transport ation service, are or may be charged for at different 
rates. Not only do we believe this practice to be “unduly discrimina- 
tory and prejudicial against the interests of shippers but we believe 
it to be a form of retaliation against a shipper who does not desire 
to tie himself and his business to an exclusive patronage contract. 

It is our view that the dual rate system and its coercive contractual 
arrangements tend to deprive shippers of agr icultural commodities 
of the freedom of choice of transportation service. If practiced suc- 
cessfully, the system would result in a monopoly for the steamship 
conference lines. We say “if practiced successfully” because the 
elimination of competition from independent steamship lines appears 
to be the objective of the dual rate system. 

The Department is agent for the ‘International C ooperation Admin- 
istration in the shipment of agricultural commodities. The Depart- 
ment, however, does not become a party to contractual arrangements 
of the sort followed under the dual rate system, although, in instances, 
because of the nature of the programs involved, members of the con- 
ferences do extend special rate consideration. 

It is our opinion that if a dual rate system is practiced and if it 
is successful in eliminating competition from independent lines, it 
could eliminate this rate consideration on special program shipments. 

We believe that if, through the dual rate system, a steamship con- 
ference gains a monopoly, rate increases might very well follow. 
Certainly the factor of competition would not be present to deter 
such instances. This would be extremely unfortunate both from the 
sti indpoint of agricultural shippers and exporters. 

Mr. Chairman, perhaps in view of the discussion which preceded, 
it would be well if I outline the manner in which we proceed in the 
handling of complaints, petitions, and other matters pursuant to these 
st atutory references that we have discussed earlier. 

Within the Speci ial Services Division, the Freight Rate Service 
Branch operates. The Special Services Division in turn, of course, 
is a part of the Agricultural Marketing Service which is charged 
with the administration of these particular provisions of law. 

Our participation in matters involving freight rates and services 
can come about in one of several different ways. There are instances 
where tariffs are filed by railroads or motor carriers with the Inter- 
state Commerce Commission and even prior to that, when the trans- 
portation bureaus hold their informal rate hearings prior to the 
actual submission of tariffs to the Commission, we sometimes appear 
and make available to the railroads or to the motor carriers informa- 
tion with respect to the impact of particular proposed rate actions on 
agricultural shipments. 

“Then, if tariffs are filed with the Interstate Commerce Commission, 
we attempt to keep abreast. of those filings and abreast of protests 
which may be filed with the Commission in connection with those 
tariff filings. 

Where the interests of agricultural shippers or producers are af- 
fected, where we can see that they are affected, we on many occasions 
intervene in the proceedings on behalf of the agricultural community. 
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Now, in some instances we receive specific requests from either 
individual shippers or associations of shippers, or from farm organiza- 
tions who also recognize an interest, to go into the proceedings in- 
volved. In other instances, sometimes because the action may not 
actually be known by shippers around the country and in others be- 
cause perhaps there is a limitation of time and in others because we 
feel that we can see clearly issues involved and that they do affect the 
interests of agricultural producers and shippers, we proceed with our 
intervention. 

In the particular cases which have been discussed here this morn- 
ing as I answered the question earlier, I do not recall whether we re- 
ceived a specific request to intervene in the proceeding, but we will 
certainly check our records to determine if we can whether we re- 
ceived such a request. This may be difficult because on occasions 
these are oral requests. ‘They may come by telephone or they may 
come by somebody stopping in the office to v isit with us on the matter, 
but, if we have a record of it, certainly we will make that information 
available to the committee. 

I might say that we work rather closely with the major farm or- 
ganizations, the American Farm Bureau Federation, the National 
Grange, the Farmers Union, and attempt to work with them in many 
of the cases in which we appear before regulatory bodies. 

I might mention in passing that in one complaint in connection 
with a dual rate system the American Farm Bureau Federation and 
the National Grange also testified at the complaint proceeding and 
their testimony was in line with the position adopted by the Depart- 
ment of Agriculture. 

The CuarrmMan. Does that conclude your statement ! 

Mr. Dice. Yes, sir. 

I would be glad to attempt to answer any questions. 

The Cuarrman. Mr. Zelenko? 

Mr. ZretenKo. Mr. Dice, as Director of the Special Services Divi- 
sion, I think you indicated to us that it was part of your Division’s 
duty to protect the agricultural community in this particular field 
to see that they got equitable rates. 

Mr. Dice. To the best of our ability, sir. 

Mr. ZetenKo. That is to see that they would not be subject to 
monopoly, to price fixing, is that right? 

Mr. Dice. That is right, sir. 

Mr. Zetenko. From the broad standpoint as a Government de- 
partment, does not your Department administer the agricultural laws 
as a monopoly which prevents the farmer from free competition, 
from growing what he wants, selling for the price that he wants, 
doing what he wants? I am not talking against it. I voted for it 
because I thought, as many of my colleagues did, that that was neces- 
sary for the agricultural economy. 

The first question I want to direct to you is this: Do you not think 
that the position of a Department which enforces such a law is un- 
tenable when it comes across another segment of the American econ- 
omy which is suffering the same as the agricultural community did 
before the Government gave it the right of monopoly? I want to 
get the philosophy of the Department i in intervening. 
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Mr. Dice. Sir, I do not happen to be associated with that part of 
the Department that administers the prise support activities. I will 
confess that I never thought of the price support activities as intended 
to create a monopoly and I do not think of them in the same sense 
as I view the dual rate system. 

Mr. ZeELENKO. Well, here is what I am trying to get at. 

The reason for these various statutes in the agricultural area is 
to sustain the agricultural economy of the country. 

Mr. Dice. That is right, sir. 

Mr. ZeLENKO. It supports prices. It restricts acreage. It states 
any number of regulations as to how and why a person should act, 
and it keeps prices at a certain level, In other words, you will agree 
with me that it is not free competition as we know it. 

Now, it is not your responsibility to enforce the particular act, but 
here we are dealing with another segment of the American economy, 
the American merchant marine, which has to find a way to live. 

Now, here is your Department which does have a monopoly by law, 
which does have price fixing by law. 

I repeat again that I voted for it from time to time because I felt, 
as most of my colleagues did, that it was necessary, but I cannot 
understand the philosophy of a department acting under such a law 
coming in and saying that another branch of the American economy 
has no right to fix prices in order to sustain itself and therefore that 
leads me to the first question. 

You say: 

Our objection to the dual rate system is quite simple. 

This is on page 2. 

We believe it to be unduly discriminatory and prejudicial to the interest of 
agricultural shippers— 

and “If practiced successfully, the system would” eliminate compe- 
tition. 

Now, suppose there was not any competition but the price was fair. 
Does your Department have an objection to the elimination of 
competition, as such ? 

First of all, I want to get to that. In your industry there is 
no competition. You object to the lack of competition in another 
element of the American economy. That is your statement, “We do 
not want competition eliminated in the maritime industry.” I ask 
you why? 

Mr. Dicer. If I can deal with that, sir, within the framework of 
the dual rate question without reference to the price supports, our 
feeling is that, where the dual rate system is practiced, it has as its 
stated objective usually the meeting or eliminating of competition. 
It does so by offering to shippers the option of either tying themselves 
and all of their shipments to the conference lines at a rate lower than 
might otherwise be charged, or alternatively paying a higher rate if 
they do not choose to bind themselves to those contracts. 

We believe that anyone who does not choose to bind himself to such 
a contract and who is thereby required to pay a higher rate than 
another shippers of the same commodity would be discriminated 
against. 
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We believe also that, if competition is eliminated through the oper- 
ation of the system, that that militates against the best interest of 
agriculure. 

Mr. ZELENKO. Now, let us explore that for a moment. 

You agree, do you not, that price supports in the agricultural indus 
try are to stabilize the industry. That is the basis. 

‘Mr. Dice. They are intended to improve the income of the agricul 
tural segment of the economy. 

Mr. ZELEN KO. The basis 1s to stabilize the economy. The basis is 
the word “stabilize.” You stated a moment ago that it was the 
opinion of the Department of Agriculture that the purpose of dua! 
rates was to eliminate competition. That was what you said, was if 
not ? 

Mr. Dice. That is right, sir. 

Mr. ZeLenko. If it should come out in the testimony that the pur- 
pose of dual rates was not to eliminate competition but to stabilize 
that industry, would you agree then that we should have dual rates / 
If it comes out in the testimony that the purpose of dual rates is not 
to eliminate competition but to stabilize the industry, would you agree 
that the maritime industry would have a right to dual rates if it would 
stabilize the industry ? 

Mr. Dice. Well, sir, I think that would depend upon the level at 
which the rates might be stabilized and the manner in which the 
industry would be stabilized. 

Whether it was the purpose or not, if the result was the elimination 
of competition and the stabilizing of rates at a higher level, we would 
not believe that that would be in the best interest of agricultural! 
shippers. 

Mr. Zetenko. Let us see whether you have answered my questiot: 
and if we understand each other. 

We all agree that the purpose of the Agricultural Act generally is 
to stabilize the agricultural industry, and T think you will agree with 
me. Do you agree that, if the purpose of the dual rate is not to elim- 
inate competition but to stabilize the maritime industry, then you 
will have no objection to it ? 

Mr. Dice. I do not think, sir, that that automatically follows. 1 
think the purpose must be taken into account. The manner, the 
method, the results would be part of the consideration. 

Mr. ZetenKo. The manner of administering a dual rate system 
and procedures which it followed, were those your objections ? 

Mr. Dice. We objected, and I think my statement so indicates, to 
the dual rate system itself as discriminatory against those who do not 
choose to bind themselves to contracts of the sort involved. It is a 
little difficult to visualize the operation of a dual rate system which 
would not have the effect or at least tend to eliminate competition. 

Mr, ZetenKo. Now, I want to go back to that without going into 
semantics. 

Suppose the purpose of the dual rate were to stabilize an industry, 
not primarily to eliminate competition but to stabilize an industry. 
Would that not be the same as we have in agriculture, stabilizing an 
industry? You agree that we have eliminated competition in agri- 
culture by stabilizing the industry. If we do the same thing in mari- 
time, what is the objection if the prime purpose is to stabilize, not to 
eliminate ? 
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Mr. Dice. Well, as you put the question, sir, it would be clear, of 
course, that the objective in both instances would be stabilizing. 

Mr. Ze.enxKo. If the objective were the same in both instances, 
primarily then, of course, it would be a worthy objective. 

Mr. Dice. If the objective was stabilization, that is correct, sir. 

Mr. Zeenxo. Is it possible, sir, that due to, let us say, incomplete 
information or incomplete inv estig: tions that your prepared state- 
ment is not founded on complete ev vidence when you say that the dual 
rate system is merely to eliminate competition. Do you think per 
haps you have not founded that statement on a complete picture ? 

Mr. Dice. Well, it is quite possible, sir, that, we may not have all 
the information with respect to the operation "of the dual rate sys- 
tem but, on the basis of what knowledge we have of it, our view is as 
stated here. 

Mr. Zetenxo. Would it change your opinion, let us say, if you 
found that shipper after shipper was in favor of the dual rate sys- 
tem because it stabilized the industry? That is, if evidence were pro- 
duced, would you change your opinion ? 

Mr. Dice. Certainly it would influence our view. 

Mr. Zevtenko. If you found that the main desire of shipper after 
shipper was to have a stabilized maritime industry ? 

Mr. Dice. I think we would need to go back of the shipper, too, and 
also think in terms of the interest of agricultural producers who, in 
the final analysis, receive what is left after the costs of marke ‘ting are 
taken out of the bere 

Mr. Zevtenko. I do not weep now for the agricultural producers, 
because I vote to give them what financial assistance they required. 
They get plenty of Government money in order to make them happy. 
If they do not, 1 will vote for more, because they are an important 
basis of our economy. When you worry about the producer, I think 
we are going afield, aré we not? We are talking about shippers now. 

Mr. Dice. I think our interest extends to producers and shippers 
both. 

Mr. ZELENKO. What is it that the producer loses in a dual rate sys- 
temé How does he lose out ? 

Mr. Dicer. I think, in the final analysis, it reflects in the price that the 
producer receives. If the costs of transportation go up, the proba- 
bility is that the producer will receive a lesser amount for his com- 
modity than would otherwise be the case. 

Mr. ZeLENKO. Do you mean in oversea shipping, or are you talking 
of domestic shipping ¢ 

Mr. Dice. I think it is primarily so in domestic shipping, but I be- 
lieve it can be true in oversea shipping. 

Mr. ZELENKo. Can you cite me one example where it can be true in 
oversea shipping ¢ 

Mr. Dice. I would say where the exports might be made by a cooper- 
ative organization. 

Mr. ZELENKO. Can you name one / 

Mr. Dicer. Offhand, I cannot. 

Mr. Zetenko. There are not any, are there? 

Mr. Dice. Do you mean that there are no cooperative organizations 
that actually export commodities ? 

Mr. ZELENKO. Iam asking you. 











124 STEAMSHIP CONFERENCE STUDY 


Mr. Dice. It was my understanding that there were occasions when 
they did. I would be glad to look into the matter further. 

Mr. ZeLEnKO. You come here, sir, with a prepared statement rep- 
resenting the Department of Agriculture, objecting to dual rates, and 
I think that you should be prepared to answer the questions directed 
to your statement. You have made a statement that the price that 
the producer gets depends on his shipping costs. You have no clari- 
tied your answer, “domestically or overseas.” 

I asked you for an example of overseas, which is the point that we 
are interested in, and you say “I do not know.” 

Mr. Dice. I am sorry I am not prepared to give you that answer 
right at this moment, sir. 

Mr. ZeLENKo. Are you prepared at this time to be questioned 
fully on your statement? If you are not, we will wait. We are 
looking for help. I want you to understand that. I want informa- 
tion. So does every member of the committee. We want to enact 
legislation. If you are not prepared to answer, tell us so and we 
will wait. 

Mr. Dice. Without being able to anticipate all questions which 
might be raised, sir, I cannot commit myself to being able to answer 
every single one. We do want to be helpful, of course, and certainly, 
to the extent that I may not have the information to answer any 
particular question, we will certainly attempt to get it for the com- 
mittee. 

Mr. ZELENKO. What I am looking for is this: I am looking for one 
example, any one, of where dual rates have acted to the detriment of 
the Department of Agriculture or any other agricultural shipper. 
If you have no facts to back up your statement and it is based solely 
upon someone’s likes or dislikes it brings to mind the old doggerel : 

I do not like thee, Doctor Fell, 
The reason why I cannot tell, 


But this I know and know full well, 
I do not like thee, Doctor Fell. 


I am trying to find out why you do not like Dr. Fell alias “dual 
rates.” 

Mr. Dice. Sir, our effort, of course, is to advise this committee as to 
the effect which we believe the dual rate system has on the agricultural 
economy, on agricultural shippers and producers. We have studied 
this matter rather carefully. These are our views. I am reflecting 
the official view of the Department of Agriculture. 

Mr. ZeLenKo. You are in charge of this Department; are you not! 
You are the Director ? 

Mr. Dice. That is right, sir. 

Mr. Zetenxo. So that these would be your personal and official 
views; would they not? 

Mr. Dice. That is right, sir. 

Mr. ZeLtenxo. What I am trying to find out by asking you these 
questions is on what evidence, testimony, fact, or background do you 
give us these views? Are they merely feelings or are they buttressed 
by anything of substance? That is what I am trying to find out. 
Therefore, I asked you what I thought was a fair question: Are 
there any examples that you can give us of a producer suffering 
economically as a result of a dual rate system ? 
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You mentioned agricultural producers and I am asking you to give 
me one example. 2 

Mr. Dice. I cannot give you an example, sir. I can deal with that 
question only in the broad way that the cost of exporting agricultural 
commodities reflects itself in the final analysis in the volume which 
may be exported and in the total volume which may be marketed. It 
reflects itself through that volume marketed in prices that prevail. 
Supply and demand have considerable influence on price although, 
again, I recognize the influence of the price-support programs in 
maintenance of a price level. 

To the extent that the cost of export is increased through the opera- 
tion of a dual rate system, we believe that would be to the detriment 
of agriculture. 

Mr. ZeLENKO. You say it would be. Do you base it on any fact or 
experience? That is what I am trying to find out, sir. Or is your 
statement merely a feeling on your part not substantiated by fact ? 

If you have any facts, I should be very happy to hear them or have 
you givethem tous. Thatisthe point Iam making. 

You are talking, sir, in generalities. Can you give us one instance 
of where dual rates has operated to the detriment of an agricultural 
shipper or the Department of Agriculture? That is what I am trying 
togetat. If you do not know of any right now, can you supply it? 

Mr. Dice. I will do that, sir. 

Mr. Mariirarp. Will the gentleman yield ? 

Mr. ZeLENKO. Yes; I vield. 

Mr. Maruiarp. Mr. Hudtloff was before us last year and was asked 
pointblank: “Has this dual rate system interfered with the pro- 
gram of the Department of Agriculture?” and he answered, “No, sir; 
it has not.” 

Now, he is in the shipping business. 

Mr. Dice. He had reference to the operations of the Department as 
a shipper. 

Mr. Marrrarp. So that, it seems to me that, even if the committee 
‘an grant your contention, the only point you have made here today 
is that if you have excessive freight rates this is injurious to agricul- 
ture. I do not think any of us will argue that point, but have you 
any evidence at any time to indicate that the dual rate system has ever 
resulted in excessive rates that are injurious to agriculture ? 

Mr. Dice. Without a record of the particular shippers who paid the 
higher rates, I would not be able to answer that question with specific 
names. 

Mr. Maiuiiarp. We have been looking for them, have we not, Mr. 
Chairman. 

The CuarrMan. We have had the staff out all over the country and 
cannot find them. 

Do you know Mr. P. Steele Labagh, traffic director, California 
Packing Corp. ? 

Mr. Dicr. I do not know the gentleman. 

The Cuarrman. You do not know him. He is representing the 
Canners League of California, the Dried Fruit Association of Calli- 
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fornia. He testified here on the resolution making possible these 
hearings, and I quote him: 

We do negotiate with the conferences and do obtain the rate adjustments from 
time to time. In fact, just this year, to give you a specific example, we ap- 
proached one of the conferences and were able to get an adjustment in order to 
get our goods to Europe on a competitive basis with those goods shipped from 
South Africa and from Australia, competitive items, in this instance canned 
goods. 

So they assisted the agriculture of this country to compete with 
South Africa in that case. 

Is ask you if you know this gentleman, S. M. McAshan, Jr.? He is 
vice president of the American Cotton Shippers Association. 

Mr. Dicer. I do not know the gentleman. 

The Cuairman. They are one of the biggest shippers of agricultural] 
products and you do not know him ? 

Mr. Dice, 1 do not personally know him. 

The CHarrman. Do you know Mr. John C. White, counsel for this 
association ? 

Mr. Dicer. I do not know him personally, no, sir. 

The CHarrMaN. What shippers in agricultural products do you 
know? Give me some big shipper that you know and I am going to 
get him here. 

Let me read you what this gentleman says, Mr. McAshan, vice presi- 
dent of the American Cotton Shippers Association : 

Our association is the national association composed of practically all of the 
American cotton merchants and exporters. 

You know what “exporters” means ? 

Mr. Dice. Yes, sir. 

The CHarrMan (reading) : 

For many years we have consistently supported the conference contract system 
since we are convinced that it is beneficial to the cotton farmer and to the 
cotton exporter. * * * 

I do not know where we could get more substantial testimony than 
we have in the record. It seems peculiar to me. In your statement 
on page 3, you say: 

We believe that if, through the dual rate system, a steamship conference gains 
& monopoly, rate increases might very well follow. Certainly the factor of 
competition would not be present to deter such increases. 

Are you critical of the Maritime Administration’s supervision over 
the rate structure of oceanborne commerce ? 

Mr. Dice. No,sir. There is no such intent. 

The CuHarrMaNn. Do you think that it is not as it should be? 

Mr. Dicer. No, sir. 

The CuairMan,. That is your position ? 

Mr. Dice. We certainly have no intent to be critical of that. 

The CHatrman. In the case that has been so much discussed, do you 
know what took place when the conference dual rates were proposed 
and the Department of Agriculture intervened at the hearing? 

Mr. Dice. Yes, sir. 

The CHarrMan. They did not approve but they let the system go 
into effect, is that correct ? 

Mr. Dice. That was the decision of the Maritime Board, yes, sir. 
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The CuarrmaNn. That was their decision. Do you know what took 
place after that system went into effect ? 

Mr. Dice. We are referring to the Japan, Atlantic and Gulf Con- 
ference. 

The Carman. Did the conference bring the demoralization in 
that trade route or did someone else bring the demoralization ¢ 

Mr. Dice. You are referring, I assume, sir, to the reduction in rates 
by conference lines which was then followed by a reduction in rates 
by an independent line, successive reductions 4 

The Cuarrman. Until it got to the condition that there was no 
independent offering on certain cargoes. Did you know that? 

Mr. Dice. I understand that the independent offerings virtually dis- 
appeared. 

The Cuamrman. They disappeared and chaos existed in that trade 
route. Is that correct ? 

Mr. Dice. I understand that that was so with those low rates. 

The CuarrMan. Is that what you advocate ? 

Mr. Dicer. No, sir. 

The Cuatrman. I do not know where we are going to get sub- 
stantial testimony if you cannot give the testimony. 

You say there are some things you do not know. If you cannot 
give it, there must be somebody else in your organization who can 
give it. 

Mr. Dice. Sir, our position is based on our beliefs with respect to 
the effect of the dual rate system. 

The CHatrman. What is it based on? That is what we want to 
find out. 

Mr. Dice. Of course, sir, I am not in position to name particular 
shippers. 

The CuarrMan. We have a lot of shippers. I can read you some 
more. Maybe you might recognize some of them. You do not seem 
to know the large shippers. 

Can you give me the name of any one? I might look him up. 

Mr. Dicer. Pulling the name of a shipper out of a hat is difficult. 

The CuarrMan. You have stressed that. 

We have pointed out the inconsistency of the Farm Bureau, and 
I am a member of the Farm Bureau myself, and I heard their counsel 
testify. He talks a language up here that is not talked out in the 
country where the farmers are. He talks one thing here and back 
where they go after membership they talk another thing. It is inter- 
esting to me. 

Mr. Dice. I cannot, of course, speak for the Farm Bureau, but I 
understood their position to be the same as ours on this matter. They 
did appear in the one case in which we intervened and expressed the 
same view. 

The Cuamman. If he were to go down there and try to solicit 
membership based on his memorandum, he would have a difficult time. 

Mr. ZeLENKO. Would the chairman yield ? 

The CrarrmMan. Yes. 

Mr. ZeELENKO. Coming back to the original question I put to you, 
on what do you base the position of the Department of Agriculture ¢ 
We are engaged in a serious business here of trying to preserve an 
industry, trying to balance the American economy. You represent 











128 STEAMSHIP CONFERENCE STUDY 


one of the great segments of the American economy, one of the great 
Departments of our Government, and you come here and tell us, 
“We feel a certain way but we have no evidence to back it up. We 
cannot substantiate it. We do not know, but this is the way we feel.” 

I do not know how we can be governed or be assisted by you in any 
way unless you can give us some facts and, if you _ do not have 
them and they do not exist, will you please tell us so? It is not the 
worst crime in the world to retreat from a position if you find that it 
is untenable. ; 

The CuatrmMan. You were speaking about stability in this industry. 
Let me ask the witness if he knows this gentleman; Mr. R. L. Jo- 
hansen, Sunsweet Growers, Inc., of San Jose, Calif. 

Mr. Dice. I donot know Mr. Johansen. ; 

The Cuarrman. Let me read you what he says. He sent this tele- 
gram to the committee: 

This association, representing the interests of approximately 6,000 grower 
members engaged in the growing, processing, and selling of various types of 
dried fruit, earnestly requests favorable action be taken on your bill to con- 
tinue dual rate contract arrangements now in effect with steamship confer- 
ences. We have forward sales made on which buyers are raising their selling 
costs on present freight rates. This industry must have stability of freight 
rates in order to be competitive in selling its products in foreign markets. 

Now, here is another. Do you know Mr. L., A. Glass, traffic man- 
ager, Export Leaf Tobacco Co., Richmond, Va? 

Mr. Dice. Not personally ; no. 

The Cuartrman, Sir? 

Mr. Dice. I do not know him. 

The CuairMan (reading) : 

As exporters of substantial quantities American leaf tobacco worldwide, we 
wish to express our support of interim legislation to maintain status quo of dual- 
rate system until June 30, 1960, fearing that disrupting contract-rate system 


will create chaotic condition respecting rates and service with resultant hard- 
ships in carrying on our highly competitive business. 


I could just keep on reading. 

Your testimony is just strange when you say that you represent 
growers. That is strange to me in the face of all this testimony here 
that is a matter of record and not hearsay. 

All right. 

Mr. ZeLenxKo. Can you tell me, sir, are you the one in the Depart- 
ment of Agriculture who sets the position of the Department as out- 
lined by your statement? Was it you or somebody else? If it is 
not you, can you give us the name of the person ? 

Mr. Dice. This statement was prepared by me and reflects the posi- 
tion which has been approved by the policy officials of the Department 
of Agriculture. 

The position which was originally adopted, the decision to intervene 
in the first cases I did not participate in because I was not in a position 
at that time to be involved. 

I cannot tell you at the moment precisely what official did, but 
generally speaking in decisions of considerable significance with 
respect to participation in cases the matters are discussed with higher 
authorities either in the agency involved or at the Secretary’s level. 

Back in 1948, in the first intervention in one of these cases 

Mr. ZeLeNnKO. Pardon me. 
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Without interrupting, if you think it is necessary to go into that, 
and I do not, I just want to know in regard to this statement, was 
this yours and if it was not who took part in preparing this statement 
which is the present position of the Department? That is all I want 
to know. 

Mr. Dicer. That is my statement, sir. 

Mr. ZeLenKO. Now, after hearing the chairman read from testi- 
mony, do you feel perhaps that your position is unreasonable? 

Mr. Dice. I cannot make such a statement on behalf of the Depart- 
ment, sir, because this does reflect the Department view. I am 
sure, however, that the Department is willing to continue its study 
of this matter. 

The chairman has already asked that, if we do not believe the 
dual rate system to be an adequate one, that we prepare some kind 
of proposal for submission to the committee, and of course we will 
endeavor to do so. 

As has been brought out, this is an extremely broad subject that 
involves many, many interests, involves foreign as well as domestic- 
line vessels, and whether the Department is in possession or can get it- 
self in possession within a few weeks of all of the facts and informa- 
tion it might need I do not know; but we will certainly do the best 
we can to develop what the chairman has asked. 

Mr. ZeteNKO. In other words, what you are telling us now is that 
the Department really has not had enough information or facts or 
has not studied this problem enough to understand what the correct 
position is and you would like more time, is that it ?” 

Mr. Dice. I do not intend to make that statement, sir. 

We had intended to reflect what we believe to be the intent of the 
agricultural community in the matter. 

Mr. ZetenKo. I asked you before if you could name one segment 
of the community, producer, shipper, exporter. You have told us that 
you cannot at this time. 

Mr. Dice. In terms of individual shippers, that is right. 

Mr. ZELENKO. Do you tell us, sir, that your statement of policy 
here is based on fact, experience, and background ? 

Can you answer that? 

Mr. Dice. Yes, I think I would say that it is based on not just 
my own personal experience but the experience of the Department in 
shipping and transportation matters. 

Mr. ZrtenKo. You say that in the face of the statement of one of 
the Department officials read to you by Mr. Mailliard at last year’s 
hearings? I forget who it was who made that statement, Mr. Mail- 
hard. 

Mr. Maruurarp. Mr. Hudtloff. 

Mr. Dicer. That statement by Mr. Hudtloff related to the Depart- 
ment’s shipping operations, and we have stated that the dual-rate 
systems did not interfere with the Department’s shipping operations. 

Mr. ZELENKO. What does it interfere with ? 

Mr. Dice. We feel—and again I come back to the statement—that 
it tends to create monopoly, that it is aimed at competition, that it 
results in discrimination between shippers. 

The CHamman. Let me read another where the man used the word 
“stability.” 
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You agreed that if it created stability that would be another con- 
sideration. 

Do you know of Libby, McNeil & Libby ? 

Mr. Dice. I know the firm. 

The CuairMan. You have heard of this one? 

Mr. Dice. Yes. 

The Cuarrman. That is good. 

Mr. Dice. I thought you were asking in the other instances if I 
knew the individual. 

The Cuairman. I am surprised you did not know this big cotton- 
shipping organization, since you deal so much in cotton. 

We definitely feel contract-rate system vital for maintaining stability of our 
export trade, as well as afford protection to steamship lines, so they can provide 
the regular service they now offer to shippers. 

I could just keep on reading them. 

Mr. ZELENKO. I have just one more question. 

Are you prepared, Mr. Dice, at this time to back up, by chapter, 
verse, document, name, date, or place, any of the contentions that you 
have set forth in your statement ? 

Mr. Dice. With respect to individual shipments, no, sir. 

Mr. ZeELENKO. Or anything else or anybody else, individual or other- 
wise, at this time are you prepared to back your statement up ¢ 

Mr. Dice. Only that this is the view of the Department of Agri- 
culture. 

Mr. Zetenko. That is not answering the question. 

Are you prepared to back it up / 

Mr. Dicer. No, sir. 

Mr. ZELENKO. What? 

Mr. Dice. No, sir. 

Mr. ZELENKO. Thank you. 

The Cuatrman. I think we will have to recess and have a hearing 
tomorrow, because there are some other witnesses from the Depart- 
ment of Agriculture. 

We want to give them a chance to display themselves. 

Mr. Tollefson ? 

Mr. Totterson. Mr. Dice, in connection with what Mr. Zelenko 
has asked you, I would like to ask in connection with the last para- 
graph of your statement where you say : 

We believe that if, through the dual rate system, a steamship conference gains 
a monopoly, rate increases very well follow. 

Will you check the Department’s records for the past 42 or 43 years 
since the dual rate system has been in effect for an instance where a 
conference did gain a monopoly and where a rate increase thereafter 
followed ¢ 

I would like to ask you a question in connection with your statement 
on page 2, the second paragraph, where you say you believe “it to be 
unduly diser iminatory and prejudicial to the interests of agricultural 
shippers,” and you point out where two identical shipments would be 
charged different rates. 

Now, do I gather from what you say that shippers should all have 
the same rates ? 
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Mr. Dice. That is right, sir. 

Mr. Touerson. If they are shipping the same commodity they 
should all be entitled to the same rate. Now then, as I understand your 
testimony, you stated that the Department got special rates. 

Mr. Dice. These are in connection with special programs of the 
Department, that is right, sir, which generally are over and beyond 
normal commercial shipments. 

Mr. Totterson. Well, in the programs you handle commodities 
that are handled by somebody else. Nonetheless you have requested 
and have received special consideration and special rates, is that not 
true ? 

Mr. Dice. That is true, sir. 

Mr. Totierson. Would you have asked for special consideration 
and special rates if there had been no dual rate system in effect ? 

Mr. Dice. I assume so, although that is not a part of the operation 
that I have any responsibility for. 

Mr. Totterson. I know, but you are expressing opinions and views 
not only of yourself but "of the Department, and I am curious to 
know whether the Department or you would object to anyone asking 
for special rates whether there was a dual rate system or not. 

Mr. Dice. If you have in mind, sir, negotiations of the sort referred 
to in the reference read by the chairman a moment ago, no; we would 
not object to that. 

Mr. TotteFson. But you would object to any arrangement to pre- 
serve the American merchant marine ? 

Mr. Dice. Well, sir, we certainly do not have objection to the preser- 
vation of the American merchant marine. It certainly was not our 
belief that the views we expressed here would result in elimination of 
the American merchant marine. 

Mr. Totterson. Well, you might find people who disagree with 
you, but I am going to be very interested in seeing what “instances 
the Department. of ‘Agric ulture can bring to the committee to show 
where the dual rate system has been discrimin: atory, to show where 
it has resulted in monopoly, and to show where it has resulted in 
undue increase in shipping rates. 

Now then, let me ask one more question. This stems from a state- 
ment you made with respect to freedom of choice of transportation 
service. 

Are there those people in the Department who are yet opposed to 
the Cargo Preference Act? 

Mr. Dice. I donot know, sir. 

Mr. Totierson. Are you? 

Mr. Dice. I would have to confess, sir; that I am not completely 
familiar with the provisions of the Cargo Preference Act. 

Mr. Totierson. I think that is all, sir. 

The CuHarrman. What are your duties? What does Special Serv- 
ices Division mean ? 

Mr. Dice. Sir, I rely rather heavily on the Freight Rate Service 
Branch. We administer in the Division these freight rate service 
operations, the United States Warehouse Act, and also have respon- 
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sibility for coordination of the defense planning operations of the 
ricultural Marketing Service. 
he Cuarmrman. You gentlemen would like to ask some questions, 
I presume. 
vt is getting toa late hour. 
We will recess today until 10 o’clock tomorrow morning and ask 
the present witness to come back, please. 
(Whereupon, at 12:20 p.m., the committee recessed until 10 a.m., 
Thursday, March 5, 1959.) 
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House or REPRESENTATIVES, 
SpPectaAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES, 
OF THE CoMMITTEE ON MercHant MarINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 219, 
Old House Office Building Hon. Herbert C. Bonner (chairman) pre- 
siding. 

Present: Representatives Bonner, Garmatz, Zelenko, Downing, 
Casey, Johnson, Tollefson, Ray and Mailliard. 

Present also: Representative Oliver. 

Staff members present: John M. Drewry, chief counsel; Bernard J. 
Zincke, counsel; Robert H. Cowen, counsel, and William B. Winfield, 
clerk. 

The CHatrMan. The committee will come to order. 

We will continue this morning with Mr. Dice. 


Mr. Ray. 


STATEMENTS OF CHARLES W. BUCY, ASSISTANT GENERAL COUN- 
SEL FOR MARKETING AND REGULATORY LAWS; GEORGE A. DICE, 
DIRECTOR, SPECIAL SERVICES DIVISION, AGRICULTURAL MAR- 
KETING SERVICE; JAMES PEASE, CHIEF, FREIGHT RATE 
SERVICE BRANCH; AND MARTIN J. HUDTLOFF, DIRECTOR, 
TRANSPORTATION AND STORAGE SERVICES DIVISION, COM- 
MODITY STABILIZATION SERVICE, DEPARTMENT OF AGRICUL- 
TURE—Resumed 


Mr. Ray. I have no questions, Mr. Chairman. 

The Cuatrman. Mr. Downing? 

Mr. Downtna. Mr. Chairman, I have no more questions of this 
gentleman but I am particularly anxious to see this report of some 
proposal by the Department of Agriculture as to what they think will 
take the place of the dual rate system or what they think would be 
the proper legislation for this committee to promote. 

Mr. Dicer. We will certainly be very glad to go to work on that 
and make a proposal. 

Mr. Downtna. J have no further questions. 

The Cuarrman. Mr. Mailliard ? 

Mr. Maruiarp. Yes, Mr. Chairman. 

Since our conversation yesterday, have you any more information 
to offer the committee in support of the opinions you gave us or are 
we still where we were when we left off ? 
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Mr. Dice. There were several specific questions raised yesterday 
and I was able to find some information in our files bearing on them, 
if you would like, sir. There was a question with respect to the name 
of a shipper who complained to us at the time of the first case, docket 
No. 648, before the Maritime Commission. In reviewing our files, we 
find no written request for our intervention in that case but we do 
find the report of the hearing examiner in connection with that case 
which was served March 21, 1947. 

The citation is 3 U.S.M.C. 11, and we find a listing of these 
witnesses : 

R. F. Ahern for Rosenberg Bros. & Co. 

George S. Beach and Robert S. Marsh for the Canners League of 
California. 

The CHamman. Give the address and type of business of the first 
one, please. 

Mr. Dice. The address does not appear here. It is a California 
firm and I understand it deals in dried fruit. It is a substantial 
exporter of dried fruit. 

The Coamman. What isthe name of it? 

Mr. Dice. It was R. F. Ahern for Rosenberg Bros. & Co. 

The Cuarman. Naturally, they asked you to intervene and appear 
there ? 

Mr. Dice. No, sir. We have no written record of a request from 
any of these people to intervene. I merely wanted to offer this 
information. 

The Cuatrrman. What kind of complaint did they make? 

Excuse me, Mr. Mailliard. 

Mr. Matu1arp. Go right ahead, Mr. Chairman. 

The Cuarrman. I want the record to show what kind of complaint 
these people made. 

Mr. Dice. If you bear with me a moment, sir, I wanted to read the 
list of the people. 

The Cuartrman. I do not mind you reading them but give the 
addresses as you go along and tell us what they said. 

Mr. Dice. The addresses do not appear here, but I am sure I can 
get the addresses for all of these firms. 

There was also John C. Duckwall for the Oregon-Washington Hor- 
ticultural Export Council Rate Committee. 

The Cuamman. Where is he? 

Mr. Dicer. It is an Oregon firm. 

The CuarrmMan. What is his address? 

Mr. Dice. I do not have the specific address, sir. 

The CHarrman. What kind of records do you keep there ? 

You say you hear from somebody but you do not keep any record ? 

Mr. Dice. Sir, I would like to make this point clear. 

We are not representing that we received a request from these 
people. 

The CuarrmMan. We want to get the record so that we can call these 
people and have one of our counsel see them. 

Mr. Dice. I will certainly be glad to get the addresses of these firms 
for you. (See p. 117.) 

Harry Helferich for the American Fruit Growers. 

Robert K. Hunter. 
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The CHarrman. You do not have any addresses ? 
. Mr. Dice. I do not have any of these addresses. 

The Cuarrman. All right, sir. You get those addresses and supply 
them for the record. 

Mr. Dice. Calhoun E. Jacobsen for the Los Angeles Chamber of 
Commerce. 

Leonard R. Keith for the California Packing Corp. 

The CuairmMan. The Los Angeles Chamber of Commerce is in Los 
Angeles, is it not? 

Mr. Dice. Yes,sir. I will read only the agricultural witnesses. 

J. A. Montgomery and Earl S. Williams for California Growers 
and Shippers Protective League. 

C. W. Mount for California Grape Growers and Shippers Associa- 
tion and the DiGiorgia Fruit Corp. 

Robert L. McGill for Mutual Orange Distributors. Those are the 
agricultural witnesses. 

The Cuatrman. Let me ask you this. Were those telegrams or 
letters ? 

Mr. Dice. Sir, these are witnesses who appeared in the hearing on 
docket No. 648, involving the Pacific Coast European Conference 
agreement and their dual rate contract among other things. 

The Cuairman. Where did they appear ? 

Mr. Dicer. They appeared before the U.S. Maritime Commission. 

The CHatrMan. Herein Washington ? 

Mr. Dicer. I believe the hearing was held in California, in San 
Francisco. 

Mr. Totterson. Would you get the date of that, Mr. Chairman? 

The Cuatirman. What was the date of that ? 

Mr. Totterson. What was the date of docket 648 ? 

Mr. Dice. The date of the hearing examiner’s report is March 21, 
1947. 

The CuarrMan. Did you havea representative there ? 

Mr. Dice. Yes, we did. 

The CuatrMan. Are you reading these names from the report of 
the hearing? 

Mr. Dice. I am reading these names from the report prepared by 
Examiner Robert Furness of the U.S. Maritime Commission. 

The Cyarrman. Are you saying they appealed to the Department 
of Agriculture ? 

Mr. Dice. No,sir. I have no record that these individuals did. 

The CuHarrMan. The record would be weak, would it not ? 

You say you know these people appeared. All you know is from 
that transcript of the hearing? 

Mr. Dice. Sir, my statement was that we have no written record of 
a shipper having complained to the Department or requested the 
Department to intervene. 

I wanted to present this information for the committee so that it 
would show you the position of some shippers. 

The CHatrmMan. We have a staff that goes over that. We get that 
ourselves. 

We were attempting to ascertain who had appealed to the Depart- 
ment of Agriculture and what their complaint was. 

Allright. Go ahead. 
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Mr. Matuurarp. As far as these people that you have mentioned are 
concerned, we certainly have access to that. That is a public record. 
But, just in brief, was their position in opposition to the dual-rate 
system ? 

Mr. Dice. Yes. I wanted to read two paragraphs of the report of 
the examiner which describes briefly the position taken by the wit- 
nesses for the shippers. 

Witnesses representing shippers or citrus fruit, apples and pears, dried fruit 
and canned goods oppose respondents contract rate system. One objection is that 
the contract fails to provide a penalty against respondents should any of them 
violate the contract. Noncontract rates are described as “paper rates” which 
are never applied as a matter of fact but are used by the conference as a threat 
to shippers and as a representation of the advantages of lower contract rates. 

The penalty clause quoted above is said to be discriminatory against the 
shipper who may choose to deal with a nonconference carrier. Some contract 
shippers regard the shippers of canned goods and dried fruit, not parties to the 
contract, as being preferred by respondents. Citrus fruit competes with canned 
and dried fruit. It is testified that shippers prefer the right to use any avail- 


able vessel whether or not it is operated by a conference member and that the 
contract creates a monopoly. Some shippers prefer to have no contract at all 


and others express willingness to sign a contract provided they may use non- 
conference vessels at conference rates. They all desire uniformity of rates, rate 
stability, and regular service. 

I offer this, sir, merely to indicate that there was shipper interest 
in opposition to this dual-rate contract. 

Mr. ZELENKO. Will the gentleman yield? 

Mr. Maru1arp. I want to make this comment and then I will yield 
to the gentleman. 

That certainly presents a conflicting picture because the things you 
listed there are in some cases contradictory. Some of them said that 
the contract rates were not strong enough to give the stability they 
desire. 

Mr. Dice. There were various views expressed. 

Mr. Zetenxo. If the gentleman will yield for a moment, I think 
the plain language of what you have read, Mr. Witness, is not that 
these witnesses were against dual rates and the conference system but 
they argued to the examiner that the system and the contract, as drawn, 
was not strong enough because in the very first instance you read they 
said, “Well, the penalty was too weak for those who violated the 
contract.” 

Is that not the first thing you read ? 

Mr. Dice. That is right. I think these individual sentences refer to 
the views expressed by different witnesses. 

Tam sure there was no uniformity. 

Mr. ZetenKo. You did not offer us testimony to show different views 
of different witnesses. You purported to show us this morning a list 
of people who you say were shippers and who were against the dual- 
rate system but what you have read is a list of people who were for it. 

Will you read the first sentence again, please? Let us take this apart 
and see it. 

Mr. Dicer. May I make one point clear, sir? I did not intend to 
represent that the people whose names I read all appeared in oppo- 
sition to this contract. I merely wanted to provide for the committee 
the information which we had in our files which did bear on the views 
expressed by shipper witnesses at this proceeding. Some of them, as 
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you have pointed out, were not antagonistic to the contract-rate-sys- 
tem. Others apparently were. 

Mr. ZeLENKO. Mr. Witness, may I refresh your recollection? 

You opened this morning by telling us that you were going to supply 
us with the names of shippers who you said were in opposition to this 
dual rate and conference system. 

Now you tell us that this was not your purpose at all but it was 
merely to give us the names of people who were interested. 

Do you recall telling us this morning that you were going to give us 
names of shippers who were against the system, and we asked for the 
names yesterday ¢ 

Mr. Dice. Certainly, sir, I did not intend to say that I was going to 
read a list of names of persons who had complained to us or who were 
definitely opposed to this system. 

I merely wanted to provide for you the information in our files which 
bore on this question. 

Apparently some of the witnesses, judging from the examiner’s 
report, did express opposition to the contract-rate system. Others did 
not. 

I did not, by all means, intend, sir, to represent that all of these wit- 
nesses appeared in opposition. 

Mr. ZELENKO. Did any of them? 

I yield to the gentleman. 

Mr. Maru1arp. I think I have the floor. 

Mr. ZeLenxKO. I yield the floor back. 

The Cyaan. Mr. Mailliard. 

Mr. Maitirarp. I yield to Mr. Garmatz. 

Mr. Garmatz. You have a list there. Can you separate that list as 
to who was for and who was against? Is that possible? 

Mr. Dice. No,sir;I cannot. Thisisa file of 1947. 

Mr. Garmatz. We do not know whether all were for or all were 
against; do we? 

Mr. Dice. No; I do not. 

The CuarrMan. Go ahead. 

Mr. Mariurarp. This does not seem to get to the point I was hoping 
that we might reach, which was some evidence that you could supply 
that would support the position that you have taken here that the 
Department of Agriculture has intervened in these cases to represent 
the interests of the agricultural community which, it was explained, 
you have statutory responsibility for doing. 

I am still unable to find any such evidence. Do you have any? 

Mr. Dice. We have no written requests in our file. We have been 
unable to find any written requests in our file from shippers requesting 
us to intervene in these proceedings. 

Mr. Mariirarp. Do you have any memorandums in the file that indi- 
cate you had nonwritten requests? 

Mr. Dicr. No memorandums that we have located. 

Mr. Marirzarp. Would it not be usual for someone receiving a per- 
sonal visit on a matter like this or a telephone call to make some record 
for your file so that, if he got run over by a streetcar, someone else 
would be able to carry on ? 

Mr. Dice. We do not as a matter of course make such records. 
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Mr. Maruiarp. Is there anybody in your shop that can tell us 
whether they can recall any particular complaints that bear on this 
subject ? 

Mr. Dice. I will ask Mr. Pease if he has a recollection on it. 

Mr. Pease. If we are still talking about this 648, I have no recol- 
lection that far back. 

Mr. Maix1arp. I am putting my question to the general proposi- 
tion that in dual rate cases, which is what we are undertaking to look 
into, can you tell us anybody that has complained which would sup- 
port the idea that you have given us that it was the duty of the De- 
partment of Agriculture to intervene on behalf of agricultural in- 
terests ? 

That is all I am trying to get at, I may say with very little success. 

Mr. Dice. In the instance of docket No. 725, which involves North 
Atlantic Continental European Freight Conference we met in that 
instance with representatives of the Farm Bureau, the National Coun- 
cil of Farmer Cooperatives, the National Grange, prior to the case and, 
in the case itself, the Farm Bureau and the National Grange and the 
Growers and Shippers League of Florida did participate in the case 
in opposition to the dual rate contracts. 

Mr. Maruuiarp. So that, you have no witness aside from these na- 
tional farm organizations which, as nearly as we could find out last 
year, have taken a position just about on the same basis as the De- 
partment appears to. Frankly, their representatives usually are 
located here in Washington and, speaking for myself, I do not think 
that is particularly germane. 

I am more interested in this Florida group. That is the first time 
anybody has mentioned a specific group that is actually in the busi- 
ness and would normally register a complaint. What was their 
position ? 

Mr. Dice. You say what was their complaint ? 

Mr. Marrxiarp. Yes. 

Mr. Dice. Their position was substantially the same as the Depart- 
ment’s in opposition to the dual rate system. 

Mr. Maturarp. Did they provide any evidence to support their 
position ? 

Mr. Dice. May I ask Mr. Pease ? 

Mr. Pease. They testified at the hearing in opposition to the dual 
rate system. 

Mr. Maruiarp. I guess I should give up my search, then, for evi- 
dence to support this position. 

The Cuatrman. I will ask counsel, then, to read into the record 
the decision in the case that you spoke of, the North Atlantic Conti- 
nental Freight Conference case. 

Mr. Cowen. The citation is docket 725, 5 FMB, The Secretary of 
Agriculture of the United States v. North Atlantic Continental 
Freight Conference, et al. 

The exclusive-patronage contract noncontract system of the North Atlantic 
Continental Freight Conference not found to be unjustly discriminatory or un- 
fair, as between carriers, shippers, exporters, or ports, or between exporters 
from the United States and their foreign competitors, or to operate to the detri- 


ment of the commerce of the United States, or to be in violation of the Ship- 
ping Act, 1916. 


I believe that was the decision in that 725 case. 
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Mr. Dice. That is right. 

Mr. Maiuuiarp. That was the decision of the Federal Maritime 
Board, I presume. Was that taken to court ? 

Mr. Dice. Yes; that one was. 

Mr. Mariuiarp. By the Department ? 

Mr. Dice. I believe that was by Isbrandtsen, and the Department 
intervened. 

Am Lcorrect ? 

Mr. Buoy. That is correct. 

Mr. Mariutarp. What was the decision of the court ? 

Mr. Dice. That case has been remanded to the Maritime Board by 
the court. 

It had not been decided at the time of the passage of H.R. 12751, 
which I believe is the number of the bill. 

Mr. Maituiarp. Is it not true that oversea shipments of agricul- 
tural products will fall generally into two classses, one a bulk type of 
shipment, and the other more process agricultural products? Are 
they not rather easy to separate ? 

Mr. Dice. I think that is right, sir. 

Mr. Marmu1arp. Would not the majority of the shipments that the 
Department would be directly concerned with fall into the bulk 
category ¢ 

Mr. Dice. I think perhaps the majority would. I am sure Mr. 
Hudtloff can give more specific information on that although there 
are shipments of dairy products as well as grain and cotton. 

Mr. Maiurarp. Is there any instance in which the dual rate or con- 
tract system would have any application whatsoever to the bulk 
cargo? 

Mr. Dice. I do not believe it has been applied to bulk cargo. 

Mr. Mar1arp. So that we are not really talking about that whole 
section at all, are we? We are only talking about agricultural prod- 
ucts that are sufficiently processed to be liner cargo on which dual rates 
would normally apply ¢ 

Mr. Dice. I think that is right, sir. 

Mr. Maru1arp. So that, again I am still searching for somebody 
who actually produces or ships or deals in this type of agricultural 
product, which is all we are really discussing, that will flatly op- 
pose the dual rate system and support the testimony that you have 
given as the Department’s position. 

I have just one final question. Can yousupply any such evidence? 

Mr. Dice. We have not a record in our files of a request from a spe- 
cific shipper for our participation in these cases and I am not in posi- 
tion to supply a name of a shipper who will appear. 

Mr. Maruurarp. I did not ask for the name of a shipper. I just 
asked for some of the underlying evidence which has produced the 
position the Department has taken. 

Mr. Dicer. The list of names that I read certainly includes some, 
judging by the statements of the examiner. 

Mr. Marut1arp. Yes, but you did not know that until you looked in 
the file and saw that. The position of the Department which you 
were maintaining certainly does not arise out of that hearing, does 
it? 
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Mr. Dice. That was the case on which the position of the Depart- 
ment was originally established and subsequently, as subsequent cases 
came up, while there perhaps were individual oral conversations with 
shippers which our records do not disclose there usually were because 
as one of our normal bases of operations there are conversations with 
the farm organizations and the position was, as different cases came 
up, confirmed, and we participated in the cases on the same basis. 

Mr. Maiiurarp. Has the Department in any of these cases where it 
has appeared before the Maritime Board or where it has appeared in 
court ever supported its views with any specific detailed information ? 

Mr. Dice. Do you mean as to shipper views ? 

Mr. Marur1arp. No; to show that the dual rate or contract system 
and shipping conferences has actually done the things that you claim 
it might do. 

Have you ever had any evidence to show that this has happened 
where dual rates have been applied, that it has been discriminatory, 
that it has tended to create a monopoly, that it has injured the agri- 
cultural community ? 

Mr. Dice. I do not believe we have given evidence that it has 
successfully accomplished that because I do not believe we have found 
that we know of an instance where the independent competition was 
completely eliminated from any of the trades. 

Mr. Maix1arp. Why do you say that this would happen? I do not 
have your statement of yesterday before me, but these things that you 
say will follow from the use of the dual rate system, why have they 
not followed in many instances where the dual rate system has been 
put into effect ? 

Mr. Dicer. They have not apparently eliminated competition in any 
instance. 

Now, as to all the detailed circumstances in every instance, I am 
not in position to say. 

The Department has felt that the creation of monopoly is a possi- 
bility and that it would be adverse to the interest of agriculture if it 
did occur. 

Mr. Mariurarp. If it did occur? 

Mr. Dice. Yes. 

Mr. Mamuiarp. But you have no evidence except your own un- 
supported opinion that it would occur? 

Mr. Dice. Nothing in the way of evidence that it would, proof 
that it would occur. We will put it that way. 

Mr. Maiii1arp. So, in other words, when you take this position, 
you are asking the committee to give consideration to the Depart- 
ment’s position which is merely a vague possibility.’ It is based on a 
possibility—that was the word you just used—that this could happen ? 

Mr. Dice. These dual rate systems that have been in effect appar- 
ently have not been successful in contracting all of the business. If 
they should be successful it is our view that the elimination of com- 
petition would leave the possibility of rate increases, would require 
quite a little self-restraint where there was a complete monopoly. 

Mr. Mariirarp. And you do not believe that the Federal Maritime 
Board’s policing powers are adequate to prevent such a thing which 
would obviously not only injure the agricultural community but would 
adversely affect the commerce of the United States and the Maritime 
Board would be required by law to do something about it ? 
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Mr. Dice. I did not understand that the Maritime Board had actual 
control over the rates, 

Mr. Matruiarp. It does not have actual control over the rates but, 
if it finds that a conference is doing anything that is injurious to the 
commerce of the United States it has a statutory responsibility to 
refuse to approve the conference agreement and to dissolve the con- 
ference. Isthat not true ? 

Mr. Dicer. I defer to Mr. Bucy. 

_ Mr. Bucy. Within the standards of their act, if there is discrimina- 
tion, in all the various prohibitive acts they do have authority but 
it is not as specific as the authority they have over intrastate 
commerce. 

Mr. Marturarp. We are not talking about intrastate commerce. 

Mr. Bucy. I am saying that relatively it is not the same type of 
authority that they have over intrastate commerce. 

Mr. Martu1arp. That is not the point. 

Mr. Bucy. Either steamship or other, so that there is some ques- 
tion of the extent to which their authority over rates goes with 
respect to foreign commerce because of the fact that there are other 
foreign steamship lines involved. 

Mr. Mattar. I understand all that, but is it not true that the 
Maritime Board can require a conference to disband? 

Mr. Bucy. Yes, they can disapprove a conference under the stand- 
ards set forth in the sections of the act that we have discussed 
earlier. 

Mr. Marmuiarp. All right, sir. 

Can you conceive of a situation as is theoretically anticipated in the 
Department’s position that a monopoly would exist and these rate 
increases would follow? Can you conceive of that happening to the 
injury of agriculture and not to the injury of the commerce of the 
United States? 

Mr. Bucy. I can conceive of it happening to a degree, an increase 
to a degree. It is a matter relatively of how high you go before it 
gets to this point where it is going to have this broad impact to the 
extent to warrant action by the Commission or Board. 

Mr. Matur1arp. Since you have injected yourself into this colloquy, 
let me ask you if you can give me anything that would indicate that 
the position of the Department is anything more than a theoretical 
possibility. 

Mr. Bucy. Mr. Mailliard, I am Assistant General Counsel of the 
Department and I was addressing myself only to the legal question 
as to the relative authority involved. 

I think Mr. Dice and the people who determine the policy of the 
Department on the administrative side are the ones who would know 
the basis on which this was reached; that is, the general economic basis 
on which they reached the conclusion that this type of dual rate 
system had the potential of being detrimental to the agricultural 
interests of the country. 

Mr. ZetenKo. Would the gentleman yield? 

Mr. Maruirarp. Yes, sir. 

That is exactly what I have spent quite a bit of time here trying to 
find out. What was the fact or information that produced this con- 
clusion ? 
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Mr. ZetenKo. Will the gentleman yield ? 

Mr. Matuiarp. I give up. 

Mr. Zetenko. Will the gentleman yield? 

Mr. Maruiarp. I have given up. 

Mr. Zetenxo. Would you yield before you give up? 

Mr. Mamtrarp. No; I am through. 

Mr. Zetenko. We have heard so many people from the Depart- 
ment. Have you any official capable of answering the questions we 
have asked or of giving us any information, without passing the 
buck, in plain language? 

Mr. Dice. Sir, I do not know any other way to state the view of the 
Department of Agri iculture. 

We have stated that we feel that the dual rate system is discrimina- 
tory and that we do not favor the use of the dual rate system in 
steamship operations. 

Mr. ZELENKO. We have heard that but it has not helped us. 

T yield. 

Mr. Totterson. Would the gentleman yield 

Mr. ZetEn«Ko. I yield. 

Mr. GaRMATzZ (presiding). Mr. Casey? 

Mr. Casey. Mr. Dice, this is all new tome. What I am trying to do is 
just to seek information on all phases of the conference system, the 
dual rate system, so that I might form some sort of an intelligent 
opinion. 

I gather from the statements that you have made that it is the 
Department’ s opinion, although you have no specific cases in mind, 
that this could lead to discriminatory practices if the conference system 
were completely successful in eliminating all lines from a trade route 
except those that are members of the conference; i is that right? 

Mr. Dice. That is right. 

Mr. Casry. Secondly, you say on page 2 that a dual rate system is a 

“form of retaliation against a shipper who does not desire to tie him- 
self and his business to an exclusive patronage contract.” 

Now, the thought that went through my mind is, Could that not be 
in the reverse? That is, it is not coercion or retaliation but a reward. 
A lower rate is a reward for giving exclusive patronage ? 

Mr. Dice. It might be expressed that way. We do not think of it 
that way. 

Mr. Casey. It could be that way. It could be, in the reverse consid- 

eration, that the rate for someone that does not sign an exclusive 
patronage contract a reasonable rate and it could be a reward for an 
exclusive patronage ? 

Mr. Dicer. If you consider it a reward, it constitutes discrimina- 
tion against the fellow who does not get the reward. 

Mr. Casry. Is that not against your idea of wanting some compe- 
tition in business? T run into that all the time. I have a large family 
and I can go and buy a whole side of meat and have it cut up and 
put in my deep freeze and I can get it cheaper. 

Mr. Dicr. But someone else who goes to buy that side of beef will 
be able to buy it probably at the same price you do. 

There is competition between sellers of that product. 

Mr. Casey. Well, is it not true that someone who signed an exclusive 
patronage contract on the same type of products can get the same rate ? 

Mr. Dicer. By signing the contract he would get the same rate. 
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Mr. Casey. It is kind of a reward for giving all their business to 
one conference, one group of lines, is that right? 

Mr. Dice. We have not thought of it in terms of a reward, perhaps 
that would be so but I believe the reward would in itself constitute 
discrimination against the other parties who did not sign the contract 
nor receive the reward. 

Mr. Casey. All right. Let me ask you this. Does the Interstate 
Commerce Commission set the freight rates? 

Mr. Dice. Yes. 

Mr. Casey. On interstate shipments they set them hard and fast, 
lo they not, so that everybody pays the same, or do they ? 

You inform me. 

Mr. Dice. They set maximums in some instances, specific rates in 
others. They approve the tariffs submitted by the rail carriers or 
motor carriers, or alternatively specified rates. 

Mr. Casey. Within certain maximums? 

Mr. Dice. Right. 

Mr. Casry. Now, on shipping by rail, say someone shipping agri- 
cultural products, if they got a large quantity they might get a lower 
rate than that maximum and lower than someone else shipping that 
same product, might they not? 

Mr. Dice. There are varying rates on varying cargo minimums. 

Mr. Casey. Is that discriminatory } 

Mr. Dice. No, sir. We do not think-so. 

Mr. Casry. You do not think that that is discriminatory ? 

Mr. Dice. No. 

Mr. Casry. Is there any analogy between that and the dual rate 
system where you might be shipping the same product, but, by reason 
of a man agreeing to ship all of his products that way, he gets a lower 
rate ¢ 

Mr. Dice. No; the shipper has an option usually of utilizing a motor 
carrier or a rail carrier. 

If the quantity he is shipping is within a specific carload minimum 
he pays the rate which is the published rate for that carload minimum 
but he is not required to sign any contract or agree to give all of his 
business in order to obtain the specific rate. 

Mr. Casey. Let me ask this. Are you familiar with the applica- 
tion of some railroads, I do not know whether it is before the ICC 
or just before some State regulatory body, with reference to what 
they call in the rail line a guaranteed rate where they will reward 
somebody for shipping 90 percent or practically all of their products, 
100 percent of their products on their line, and they give a guaranteed 
rate? 

Mr. Dicer. I have heard of that. We have not looked into it as yet. 

Mr. Casey. Do you think that is discriminatory ? 

Mr. Dice. I would be reluctant to comment, sir, without having 
more information as to the specific proposal. 

Mr. Casey. Now then, do you think the Maritime Board has suf- 
ficient knowledge with reference to our trade routes in the shipping 
industry, the maritime industry, to know how to set reasonable rates 
or to know what are reasonable rates? 

Mr. Dice. I certainly have no reason to believe that they are not 
so equipped. 
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Mr. Casey. Did you know, before Mr. Mailliard told you so, that the 
Maritime Board had the authority to dissolve a conference ? 

Mr. Dice. I understood it had that authority ; yes. 

Mr. Casry. You base most of your premise on the fact that there 
could be a situation or a condition where on a trade route the only 
service available would be on conference lines and then it would 
amount to no competition and the conference lines then could. set 
rates any way they wanted to? They could hike them up or have a 
dual rate or a triple rate? They just could discriminate between 
shippers, is that right? Is that what you base your premise on that, if 
you get to a final analysis on a trade route, there would only be con- 
ference lines available ¢ 

Mr. Dice. I do not believe we put it in quite the terms you did, sir. 
We expressed the view that, if through the use of this mechanism the 
competition was eliminated and you reached the result which you de- 
scribe of complete monopoly, that it was quite possible, maybe more 
than possible that rates might increase ? 

Mr. Casry. Your counsel has told you and has made the statement 
here which I do not think anyone will disagree with that the Maritime 
Board does not have the right to fix rates as such. 

Mr. Dice. That is right. 

Mr. Casey. Whenever you have a trade route where there are in- 
dependents operating and conference lines operating their power for 
regulating rates is very limited. They cannot do a thing to the inde- 
pendent, you understand, but they can jump on the conference should 
they get rates that are detrimental or discriminatory or practices that 
are discriminatory or injurious to the maritime industry of this coun- 
try. You understand that ? 

Mr. Dice. Yes. 

Mr. Casey. So that, if you had a situation where only lines that be- 
longed to a conference operated on a trade route, they would have 
mane control than they do where there is an independent line, is that 
true ¢ 

Mr. Dice. More control in the sense that they would be able to 
exercise some measure of control over all of the carriers in that trade. 

Mr. Casey. That is right. So that, if they were hiking rates un- 
justly or practicing discrimination to the extent that one of your agri- 
cultural producers or one of your canning companies or whoever it 
may be would complain, they would have more authority over that 
trade route and its rates than if you had an independent also in it? 

Mr. Dice. I think that follows. 

Mr. Casey. Sir? 

Mr. Dice. I think that follows. They would have more authority. 
Again there is the question, though, of the degree, can you pay higher 
rates without the judgment of the regulatory body being that they 
have become unjustly discriminatory or inimical to the commerce of 
the United States. 

Mr. Casry. That is when your shippers would step in and call it 
to the attention of the Board and they would hold a hearing and deter- 
mine that, would they not? 

Mr. Dice. Yes; that would be the procedure, I would assume. 

Mr. Casey. Did you or anyone in your Department take these mat- 
ters into consideration in reaching this conclusion that this would 
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bring about a monopoly to the extent that it would cause detrimental 
rate increases or discrimination ? 

Mr. Dice. Yes, sir. I think we took this factor into consideration. 
I think it is merely our view that this could result in higher costs to 
agriculture. 

Now, I cannot state categorically just what level of rates might 
constitute a level which would justify the Maritime Board in saying, 
“Now, this has gone too far. This is not in the best interest of our 
foreign commerce,” and put a stop to it or attempt to dissolve the 
conference. We simply feel that there is a possibility that the cost 
to agriculture will be greater than it should be with competition in 
the operation. 

Mr. Casey. I do not think anyone could right at this point set a 
line and say anything above that, because conditions change, wages 
change, and operations costs change, and those are things that are 
brought out in hearings before the Board and they get the benefit of 
oe of everyone in determining whether a rate is too high; is that 
right ? 

Mr. Casey. When you have an exclusive route operated exclusively 
by conference lines, they have a bigger club over all transportation 
in there even when you have an independent there. 

Now, it was stated yesterday here that the Department gets special 
rate considerations or has in the past from conferences on certain 
programs; is that correct ? 

Mr. Dice. That is right, sir. 

Mr. Casey. As far as you know, that has not resulted in any dis- 
crimination. In other words, the Department has gotten concessions 
on special programs. It has also been pointed out that the Cotton 
Growers Association, the California Orange Growers and the Cali- 
fornia Fruit group have gotten lower rates through greater bargain- 
ing power. I believe the chairman brought that out yesterday. 

Mr. Dice. That is right. 

Mr. Casey. Would that not explain their enthusiasm for the dual 
rate since they do not necessarily pay the maximum rate that might 
be established by the conference but get a special rate due to their 
bargaining power and it would show that the conference system has 
shown some independence and also has shown some competitive spirit 
in seeking shipments ? 

Mr. Dice. Well, it would certanly indicate that they have felt that 
they were in position to bargain with the framework of the system 
that existed at the time. Whether they were talking in terms of the 
situation where there was competition in the business from independ- 
ent lines, at the time they were negotiating their agreements with the 
conference, I cannot say. I think that would certainly be a factor in 
any shipper’s views on the matter. 

Mr. Casry. I have one more statement and then I will ask you if you 
agree with me on it. 

Presuming that we get to the point that you seem to fear here where 
we have a route and nothing but conference lines are there, do you 
agree with me that, just like the ICC, the Maritime Board could then 
set maximum rates? 

Mr. Dice. I do not understand that they have that authority. 
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Mr. Casey. You mean they could not set maximum rates and say. 
“If you charge over this we are going to dissolve your conference” 

Mr. Bucy. If they dissolve the conference, then you are back into the 
original situation that you would have the competition as between all 
of the lines. 

Mr. Casry. Then you are back to where you would like to see it 
evidently, so that you have nothing to fear, do you ? 

Mr. Bucy. I do not think it is the position of the Department that 
they are opposed to conferences, as such. They are only dealing with 
one particular aspect of the conference question. 

Mr. Casey. I know that, but the Department, as I understand it, is 
opposed to the conference having an exclusive trade route, in other 
words, furnishing all of the lines on a particular trade route; is that 
correct ? 

Mr. Bucy. Acquiring that through the means of the dual rate con- 
tracts ? 

Mr. Casry. That is right. 

But again I want to make this point: That if you had a trade route 
that was served exclusively by conference the Maritime Board does 
have the authority to say, “If you charge over this particular rate it. 
will be detrimental to shipping and we will dissolve your conference.” 
Do you agree with me there? 

Mr. Bucy. If they determine that it would be prejudicial to Ameri- 

can exporters as against foreign exporters. 

Mr. Casey. Does that not counteract the fear that you express in 
your statement ? 

Mr. Dice. No, sir. It does not completely. I do not know where 
that point is that you refer to. 

Mr. ZetenKo. It is right in front of you. The point that the Con- 
gressman is referring to is right in front of you. 

Mr. Dice. I mean I do not know where that rate point is that the 
Maritime Board might say, “above which you cannot go or we will 
dissolve your conference.” 

Mr. Casry. No one knows that point until they have a hearing on a 
particular thing such as potatoes, or pick any product you want. If 
the shippers complain, they would hold a hearing and determine what 
point would be discriminatory. Is that not true ? 

Mr. Dice. I am sorry. I think my only further comment on that, 
sir, would be that I am sure it w ould be the higher rate level than the 
one prevailing prior to that time. Weare talking about the possibility 
of rates going up and your hypothesis is that if they reach a certain 
point the Maritime Board could hold a hearing and could determine 
that. 

Mr. Casey. We just start out with a hypothetical case, the orange- 
growers. Right now there is a trade route that they use. You now 
have competition. In other words, you have independents operating 
also. You have a conference. They have a freight rate of X dollars 
now per ton. The dual rate system, as you say, would drive out com- 
cere Whether that is the dual rate system or whatever it may 

ye, you soon find that on this trade route only conference members 
furnish ships for this route. The conference members then say, and 
this is what you are afraid of, “We have it all to ourselves. We are 
now going to charge for shipping oranges X plus Y dollars. We are 
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going to increase it by Y dollars a ton.” That is when you get to the 
point of determining when it is too high, unreasonable, and the orange 
growers come to the Maritime Board and say, “Gentlemen, the con- 
ference has exclusive control on this route and, since they do, they 
have jumped it Y dollars.” 

The Maritime Board will say, “How about it? Are you fellows 
charging too high? It seems to us that possibly you are.” 

They hold a heari ing to determine whether or not they are. 

You said you had confidence in the knowledge of the Maritime 
Board in determining what is an equitable rate. The Maritime Board 
then says, “That X dollars that you were charging is a reasonable 
amount. You have to cut your rate down to that.” 

If they say they will not do it, the Board will say, “Your confer- 
ence is dissolved. It is dog eat dog.” 

Mr. Dice. While the situation you referred to was in there we would 
say ‘that’ that had a leveling effect on rates. The determimation of a 
fair rate level is not a matter so specific that it is an absolutely precise 
figure that would be arrived at. All we have said is that, in the ab- 

sence of that competitive influence which has a leveling effect on rates, 
that the rates could go up somewhat. 

Now, I think your hypothesis, sir, assumed that there would be 
some increase in the rates there but that the Maritime Board would 
determine a level above which they could not go. 

Mr. Casry. That is right. 

Mr. Dice. I did not understand that it assumed that they could not 
go above the level that had previously been in effect w hen there was 
competition. If it did go above the level which was in effect when 
competition was in the trade we would believe that to be contrary to 
the best interest of agriculture. 

Mr. Casey. That is for the Board to determine whether that level 
is right or not and you said you had confidence in the Board to deter- 
mine what was a reasonable rate. That is what the ICC does, is it 
not ¢ 

Mr. Dice. The ICC’s operations, of course, are a little more specific 
in terms of rate regulation. 

Mr. Casey. They fix a maximum, do they not? 

Mr. Dicer. Yes. 

Mr. Casry. That is what the Maritime Board would have the au- 
thority to do after a hearing, determine. They might say instead of 
X plus Y, X plus Z dollars ‘Jess than the Y. They ‘might reach some 
middle ground, but you have to have some confidence in that Board 
to determine what the rate is. 

If you have no confidence in the Board, then your statement is not 
right. 

Mr. Dice. We have not said that we did not have confidence in 
the Board. I think the statement that I made merely suggests that 
that level of rates might very well be somewhat higher even within the 
level determined by the Board to be fair and reasonable. 

Mr. Casey. If they go above what the level is determined by the 
Board, they will dissolve the conference. 

Mr. Dicer. I believe you misunderstood me, sir. 

The level of rates could be higher than the level which prevailed 
under competitive conditions and still be within the limit determined 
by the Board. 
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Mr. Casey. Mind you, most of these lines are getting your tax 
money and mine to operate, and mind you, if it is at that level it is 
because the Board determines that that is a fair rate. 

Mr. Dice. Whether the Board makes a determination as to a level 
which is a fair level or a level which would be injurious to the foreign 
commerce of the country, it would be above the level which would re- 
sult from competition and we believe that, in the best interest of 
agriculture, the level resulting from competition would be better. 

Mr. Casey. If we just went back to the free competition we get back 
to this other concern of the Maritime Board and of this committee of 
how we are going to keep our shipping business operating. We have 
also that problem, have we not? 

It is the same problem that your Department has in how you are 
going to keep the farmers eating and keep our farm economy healthy. 
You have more than one problem. 

Taking that into consideration, the fact that they have this dual 
problem of keeping the shipping industry healthy from a defense 
standpoint and from the national economy standpoint, do you not think 
that the Maritime Board would have sense enough to fix rates that 
would not be prejudicial to agriculture and at the same time would 
keep our shipping industry going? 

Mr. Dice. I am sure they would do their level best to do that. 
All I have said is that I thought those rates would be higher. 

Mr. Casey. That is just an assumption that you have. You just 
believe they would be. 

Mr. Dice. In the absence of competition. 

Mr. Casey. You just believe that they would be. 

Mr. Dice. Prices go up in the absence of competition. 

Mr. Casey. And you believe that the Maritime Board would let them 
go higher; is that right? Mind you, they can stop it. They can 
throw it into this free competition you are talking about. Do you 
believe the Board would let it go higher? 

Mr. Dice. I think my hesitance on this question, sir, is primarily one 
of reluctance to attempt to interpret what the Board might conclude 
under the standards that it operates under. 

Mr. Casey. Then it is your reluctance to express any confidence in 
the Board to determine the rates; is that right ? 

Mr. Dice. No; I donot think the two are the same, sir. 

Mr. Casey. I think the two go exactly hand in hand. 

That is all, Mr. Chairman. 

The Cuareman. If the Maritime Board were given positive power 
over rates, would that satisfy you ? 

Mr. Dice. Well, sir, I think it has already been brought out that 
with the foreign-flag vessels in the shipping operation the positive 
power of setting rates perhaps would not work very satisfactorily. 

The CuatrMan. We are all cognizant of that. That is the difficult 
problem we have to deal with. We cannot control foreign-flag vessels 
unless they are willing to cooperate, but we have a system here in 
which they cooperate, but you disagree with the system and offer 
nothing to take the place of it. 

Let the record show that. 
Mr. Johnson ? 
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Mr. Jounson. Mr. Dice, how long have you been Director of the 
Special Services Division ? 

Mr. Dice. This Division was created, I believe it is, about 314 
years ago. 

Mr. Jounson. Were you the original Director ? 

Mr. Dice. Yes. 

Mr. Jounson. Prior to that the Marketing Service was under what 
division of the Department of Agriculture? 

Mr. Dice. The Freight Rate Service Branch reported directly to 
the Office of the Deputy Administrator for Marketing Services. 

Mr. JoHnson. And since you have been Director, the position you 
stated is the view of the Department of Agriculture dealing with the 
dual rate system has been a consistent policy, has it not, of the 
Department ? 

Mr. Dice. Yes, sir. 

Mr. Jonnson. Now, may I ask you as to the division known as the 
Transportation and Storage Service Division, Commodity Stabiliza- 
tion Service. What are their functions? 

Mr. Dice. Their functions are primarily with respect to the shipping 
operations of the Commodity Credit Corporation. 

Mr. Martin Hudtloff, who is present here, is Director of that Division 
and can give a more detailed account of their responsibilities. 

Mr. Jounson. As of the two divisions, would you not say that his 
department had equal or more interest in the problem before the com- 
mittee as compared with your Division? 

Mr. Dice. More interest from the standpoint of the Government’s 
operation as a shipper. We have more interest in terms of the direct 
statutory responsibility in representing agricultural interests. 

Mr. Jounson. Well, you say, though, that his Division does have a 
very material interest, would you say ? 

Mr. Dice. In shipping, that is correct, sir. 

Mr. JouHnson. In shipping and particularly in foreign shipping, is 
that correct ? 

Mr. Dice. That is correct, sir. 

Mr. Jonnson. Now, when you state the view of the Department of 
Agriculture, are you also giving the views of his Division ? 

Mr. Dice. I think this view reflects the view of the entire Depart- 
ment because it has been reviewed and adopted by the office of the 
Secretary. 

Mr. Jounson. Let me call your attention to the testimony read yes- 
terday of Mr. Hudtloff, who is the Director. 

He appeared before this committee and stated that his Department 
which handles all shipments of this type was eminently satisfied with 
the dual rate system and that they had been furnished regular efficient 
service upon which all dependence can be placed. 

Now, in view of that, would you state then that this is the unified 
view of the Department ? 

Mr. Dice. That is right, sir. 

Mr. Jounson. Tell me is the situation such that you have many 
departments and you cannot reach accord on a point of view as im- 
portant as this dual rate system ? 

Mr. Dice. Sir, I do not want to put words into Mr. Hudtloff’s mouth 
because he is here, but I think he was reflecting the fact that this system 
has not interfered with the shipping operations of the Government. 
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Mr. Jounson. Would you state that you differ, then, with Mr. 
Hudtloff in this view that he expressed before the committee? 

Mr. Dice. No; I have no basis for differing with him. To my 
knowledge, and I believe I so indicated yesterday, the dual rate sys- 
tem has not interfered so far as we know with the shipping operations 
of the Commodity Stabilization Service. 

Mr. Jounson. Mr. Dice, how can you say then that you did not 
differ when he specifically states that the Department is eminently 
satisfied with the dual rate system ? 

Mr. Dicer. I disagree with that statement, sir. 

Mr. Jounson. Then you do disagree ? 

Mr. Dice. I disagree with that statement. 

Mr. Jounson. So that there is disagreement in your own Depart- 
ment; is that correct ? 

Mr. Dicer. I think it depends upon the context of thé statement, sir. 
I do not have the complete record. 

Mr. Jonnson. How can you get any plainer statement than he 
stated that they were eminently satisfied with the dual rate system and 
you come here now and say that you are voicing the view of the De- 
partment of Agriculture and opposed to the dual rate system ? 

Mr. Dice. I can only state, sir, that I have been authorized to reflect 
the view which I have reflected on behalf of the Department. 

Mr. Jounson. Now, as to setting this view, who authorized you to 
speak for the Department of Agric culture before this committee? 

Mr. Dicer. I believe the reply. to the chairman’s request was signed 
by the Under Secretary of Agriculture. I am not certain. I do not 
have a facsimile copy but I believe it was the Under Secretary. 

Mr. Jounson. You, of course, knew for what purpose we wanted 
to interrogate you, is that correct ¢ 

Mr. Dice. It was my understanding that you wanted the Depart- 
ment’s views with respect to the dual rate system. 

Mr. Jounson. And in preparation for your appearance, did you 
have a staff or department meeting to establish this view that you 
express here / 

Mr. Dice. The view had already been established, sir. We did have 
discussions in an effort to be prepared for questions which the com- 
mittee might ask. 

Mr. Jounson. And was Mr. Hudtloff present at these discusions ? 

Mr. Dice. I talked with Mr. Hudtloff on the phone but he was not 
present in meetings which we held in connection with the Depart- 
ment’s view. 

Mr. Jounson. Now, Mr. Dice, of course we have asked you re- 
peatedly for testimony as to complaints and, of course, you have not 
given us one as to shippers. 

The CHarrMan. Let me interrupt. Will you put in the record who 
was present at this meeting at which you decided the policy? 

Mr. Dicer. The policy was previously determined. 

The CnarrmMan. Just give the names. Do not go into a description 
of it. Just give the names of the people present. 

Mr. Dice. Meetings in my office were attended by Mr. Pease, Mr. 
McLeod. 

The CuarrMan. Give the titles. 
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Mr. Dice. Mr. James Pease, Chief of the Freight Rate Service 
Branch, Mr. C. H. McLeod, Chief of the Rail and Water Section of 
the Freight Rate Service ‘Branch; Mr. Ivon Ulrey, Head of the 
Oper rational Ans alysis Section of the Freight Rate ‘Branch. ‘Those 
were the persons present. 

Mr. Jounson. In establishing the view of the Department were 
you controlled to any degree because of the legality of the dual rate 
system or was it purely on the basis of what you stated as to how it 
affected agricultural commodities ? 

Mr. Dice. In sofar as our view with respect to the system is con- 
cerned, we were not controlled by the legality. 

Mr. JoHnson. You were not. 

I call your attention to page 9 of the brief in which, of course, the 
Department of Agriculture intervened, in the footnote on page $ 9 in 
which it is stated, “The Secretary’s”—speaking of the Secretary of 
Agriculture—“interest is primarily in the legality of the dual rate 
system and its interference with the free flow of agricultural ex- 
ports”—stating that he is primarily interested first in ‘the legality of 
the dual rate system. 

Mr. Dice. That was a statement, sir, with respect to the specific 

‘ase in which the Department was eng: aged. 

I interpreted your question to be as to what we addressed our- 
selves to in connection with preparation for this hearing. 

Mr. Jounson. Mr. Dice, in any case, of course, of the dual rate 
system we have the Department of Justice, have we not, which deals 
with the question of legality ? 

Mr. Dicer. That is right, sir. 

Mr. Jonunson. Is that not the primary function of the Department 
of Justice? 

Mr. Dice. That is their function. 

Mr. JoHnson. Yet the Secretary says that he is primarily interested 
in legality. How can he reconcile the Department of Agriculture go- 
ing into the broad field primarily of legality of such dual rate system ? 

Mr. Bucy. Mr. C ongressman, might I answer that / 

Mr. Jonnson. I am very much interested in that point. 

Mr. he I do not know that you were here yesterday. 

Mr. Jounson. I was here. 

Mr. Bucy. I did not recall whether you were here at the time that 
Mr. Brooks was testifying as to two statutory provisions enacted by 
the Congress which place upon the Secretary of Agriculture a respon- 
sibility in the field practices and charges in connection with the trans- 
portation of agricultural commodities. 

It is under those two charters from the Congress that Agricul- 
ture acts in representing the agricultural community. Of course, in 
carrying mandates forward they certainly must be interested in the 
legality of rates which are applicable to agricultural commodities. 

Mr. JonHnson. I am familiar with 1622()) and 203(j) to which you 
referred. 

Mr. Bucy. 1622 and 1291, I believe it is, offhand. 

Mr. Jonnson. And, of course, we question somewhat whether there 
is sufficient authority. 

I am interested in the Secretary’s statement that primarily, first he 
is interested in the legality. Would his interest first not be in how it 
affected the free flow of agricultural products ? 
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Mr. Bucy. I think that in getting into the proceeding he would be 
interested and in performing his functions he is directed to be inter- 
ested in the service to agricultural commodities and that the rates and 
practices be reasonable in that regard. 

When he is in litigation he certainly is also primarily interested in 
whether or not agriculture is being exposed to illegal rates. 

Mr. Jounson. May I ask, though, that before interjection or be- 
coming a party to any such litigation he should have been fully in- 
formed or the Department should have been fully informed as to what 
were the basic issues of the entire litigation ? 

Mr. Bucy. I would assume so. 

Mr. Jonnson. From the testimony that we have been given here in 
2 days, do you feel that the Department of Agriculture had any full 
omnes of the basic principles on which the whole litigation resolved 
itself ? 

Mr. Bucy. I assume that the Department policy officials had a firm 
view as to what their concept of the issues involved in the proceeding 
were before they requested the General Counsel’s Office to participate 
in the proceeding. 

We were concerned in the General Counsel’s Office with the legal 
issues and the legality of the system that was the subject of litigation, 
and we felt that the system under the present law was clearly illegal, 
and that is what the Supreme Court held. That was our concern. 

Mr. Jonunson. You say you presumed they knew. Do you feel, 
after the testimony has been given here, that they did have the con- 
cept as to the whole basis of this problem confronting us here before 
the committee # 

Mr. Bucy. I think that they had the concern of its impact on the 
agricultural community. As to whether or not they had the full ap- 
preciation of the international implications, the defense needs of main- 
taining this merchant marine, all the numerous factors that enter into 
the problem that is real and probably as complicated as what the gen- 
tleman referred to in connection with the difficulty of maintaining agri- 
cultural prices, why, as to whether they had that full knowledge of all 
those implications I would not be in a position to state. 

The Cuarrman. By the testimony it does not seem that they did. 
Would you say that, from the testimony so far, you did not have full 
knowledge? 

Mr. Bucy. I would not say the Department did not have the full 
knowledge. Iam not in position to make that statement. 

The CuHarmMan. Somebody will have to be the judge of how much 
knowledge you did have. When they read this testimony, they will 
find out just what you did know about it. 

Mr. Bucy. That is correct. 

The CuHarmMan. Excuse me, Mr. Johnson. 

Mr. Jounson. That is all right. 

Mr. Dice, in your very broad statement you made yesterday as to 
how the dual rate might affect the interest of agricultural producers 
and shippers, as a matter of practical application they have never been 
injured by virtue of the dual rate system; is that true or not ? 

Mr. Dice. I cannot state positively that they have never been in- 
jured. Whether somebody, because of reluctance to sign a dual rate 
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agreement and who paid a higher rate might have been injured thereby, 
I cannot say from positive knowledge. 

Mr. Jounson. If you say they have not, is it reasonable to presume 
that the agricultural community is going to be continued to be favored 
under the dual rate system ? 

Mr. Dicer. I missed the first part of that, sir. Iam sorry. 

Mr. Jounson. Is it logical to assume that the agricultural commu- 
nity is going to be favored in the future under the dual rate system ¢ 

Mr. Dice. You mean as compared to perhaps shippers of other com- 
modities ? 

Mr. Jounson. Of other commodities. 

Mr. Dicer. I have no basis for so assuming, sir. [I do not mean to 
question it but I just have not the basis for assuming that. 

Mr. Jounson. Mr. Dice, under the dual rate system, the conference 
system, have not agricultural products under shipment by the Depart- 
ment of Agriculture been in a favored position 4 

Mr. Dice. By the Department. You are referring to the Depart- 
ment’s shipments ? 

Mr. Jounson. As to shipping rates. 

Mr. Dice. The Department has negotiated favorable rates for ship- 
ments that it has undertaken. That is correct, sir. 

Mr. Jounson. So, actually, your Department has been favored ? 

Mr. Dice. Yes; I think this may be true in instances where there has 
been and where there has not been a dual rate contract in effect. 

Mr. Jonnson. Even though you have been favored on your agricul- 
tural commodities, does the Department of Agriculture want to take 
that favor away at this time? 

Mr. Dice. No; we are not seeking to lose that. 

Mr. Jounson. Why are you opposing the dual rate system then ? 

Mr. Dice. The Department’s shipping operations are not actually 
conducted under a contract. They are not parties to a contract under 
the dual rate system. 

Mr. Jonnson. Does that not give you a favored position ? 

Mr. Dice. I do not know that that is what gives a favored position 
or whether it is the nature of the programs and the volume of the 
shipments which has enabled the Commodity Stabilization Service, 
which is carrying out the congressional mandate on these shipments, to 
negotiate favorable rates. 

r. Jounson. I ask you whether you agree with Mr. Hudtloff’s 
testimony that the Department, meaning the Department of Agricul- 
ture, has always been granted the lower rate for its shipments. Is 
that a true or untrue statement ? 

Mr. Dice. I understand that to be a true statement. 

Mr. Jonnson. Yet you are here giving us the view of the Depart- 
ment of Agriculture, saying that you are opposed to the system in 
which you have been granted always the lower rate for the shipment 
of your products. Is that right or wrong? 

Mr. Dice. We are opposed to the system, sir. 

Mr. Jonnson. Is that not a very inconsistent position to be taken 
by the Department of Agriculture ? 

Mr. Dice. We do not believe it to be. 

Mr. Jounson. Getting back, as I gathered from your testimony the 
only intervening parties who have talked with you are the Farm 
Bureau, the Farmers Union and certain other like organizations. 
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Mr. Dice. I cannot state positively that conferences were not held 
between representatives who were in the organization in the earlier 
cases and shippers who were affected. 

Mr. JoHnson. That is precisely what I am getting to. 

To what degree do they set the major policies of the Department of 
Agriculture ¢ 

Mr. Dice. I think the Department arrives at its own final conclu- 
sions with respect to its policies. 

Mr. Jounson. Yet your testimony is that you have had no complaint 
on the part of shippers, that you have admitted being favored under 
the dual rate system because of having the lower rate and the only ones 
that you can recall having discussed the dual rate or conference system 
with were certain farm bureaus, the Grange, and other organizations. 
Yet you say the Department of Agriculture makes its independent 
decision there. 

Mr. Dice. The Department does discuss these matters, in fact is 
directed to do so by one of the statutes referred to here earlier. It 
does discuss these matters with the farm organization representatives 
but the policy then is determined on the basis of the Judgment of 
Department officials as to the impact of particular situations on the 
agricultural economy. 

Mr. Jonnson. I have no further questions, Mr. Chairman. 

Mr. Totterson. Mr. Chairman, I would like to have inserted in the 
record some testimony on the part of the Department in the hearings 
last year on the bill to extend the dual rate system until June 1960. 

I will read from the testimony of Mr. Bucy in which he states as 
follows: 

The Department appeared in this litigation in two capacities: It appeared 
pursuant to the mandate of Congress that it should represent the agricultural 
community generally in rate and transportation matters; it also appeared as a 
substantial merchandiser and shipper of agricultural commodities. 

Now, in that capacity as a shipper of agricultural commodities, the Department 
was in a position of negotiating for its shipments. Therefore, it had no immedi- 
ate impact of the dual rate system. 

However, its position on that was that, even if you are negotiating, if the dual 
rate system in an instance is successful in its ultimate objective of obtaining the 
traffic all in that area, then you are negotiating with someone who has the club 
as far as negotiations are concerned. You have not the freedom that you have 
where you can negotiate with independents as well as with conference members. 

Now then, Mr. Chairman, as far as our hearings to date are con- 
cerned, it appears clearly that the Department has not represented any 
specific shipper of agricultural products. At least, as of the moment. 
they have not been able to submit the names of any one who has com- 
plained to them. On the contrary, our record thus far shows that 
shippers of agricultural products have supported the dual rate system, 
so that I am drawn to the conclusion that the Department appearing in 
the litigation in the Isbrandtsen case did not appear to represent the 
agricultural community generally but appeared solely as a substantia] 
merchandiser and shipper of agricultural products or commodities 

Now, I would like to ask Mr. Dice this question: Is it not true, Mr. 
Dice, that when the Department appeared it appeared solely as a 
shipper of agricultural commodities and was concerned in keeping 
a position of strength in its negotiations? In other words, if the dual 
rate system could be eliminated then the conference system would be 
weakened and Agriculture’s position would be strengthened. 
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Mr. Dice. No, sir. We appeared primarily in the interest of the 
agricultural producers and shippers because of our belief that the dual 
rate system was not in their best interest, and secondarily as a shipper 
honessen of the concern lest the creation of monopoly through the op- 
‘ation of this system might work to the disadvantage of the Depart- 
ant as a shipper. 

Mr. TotiErson. Yet, as of the moment, you have not been able to 
name one shipper who has complained to you, which complaint caused 
you to intervene in the action. You have not as of the moment sub- 
mitted any instance in which a monopoly has resulted or where rates 
have gone up, have you ¢ 

Mr. Dice. No; we have not. 

Mr. Touuerson. I have just one more question with respect to the 
thing you fear, namely, that independents would be driven off of a 
partic ular route and only conference members would be operating 
over it and you fear then that the rates would go too high. 

Now then, the Department of Agriculture is a big shipper. If 
what you feared took place and the rates went up, what would there 
be to prevent you from going to a tramp or independent and saying, 
“Took. The rates on this conference system or route are too high. 
How about dealing with us?” 

You could do that, could you not ? 

Mr. Dice. As far as I know. 

Mr. Totiterson. You could bring in competition if the rates got 
too high. The Maritime Board need not be brought in at all. Could 
you not deal with a tramp or independent who is looking for bulk 
cargoes ¢ 

Mr. Dice. I do not have direct responsibility for that shipping 
program but so far as I know it would be possible to seek elsewhere. 

‘Mr, Totierson. That is all. 

The CHarrman. Mr. Ray. 

Mr. Ray. The impression that I get as a whole, Mr. Dice, is that 
the Department took a legal position something like 10 years ago in 
this 648 case, as I recall, and that it has stayed by that legal snes 
but in the interim they have experienced no prejudice from the opera 
tions of the dual rate conference system. 

Mr. Dice. Asa shipper, that is correct, sir. 

Mr. Ray. That is all. 

The Coarrman. Thank you, sir. 

That is all. 

Now, Mr. James Pease. 

Mr. Pease. I have nothing further to say. 

The Carman. You are Chief of the Freight Rate Service 
Branch ? 

Mr. Pease. That is correct. 

The CHatrman. How many branches do you have in the Depart- 
ment that have jurisdiction over shipping rates and services ? 

Mr. Pease. The Freight Rate Service Branch has no jurisdiction 
over shipping. We only handle those projects which come up under 
the two statutes which were quoted here yesterday. 

The Cuamman. You have rates? 

Mr. Pease. Rates and service. 

The Cramman. Have you had any problem with your rates? 
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Mr. Prass. We have no problem with the Department’s rates; no, 
sir. We do not handle the Department’s rates. 

The Cuarrman. What other rates have you any interest in? 

Mr. Pease. We interest ourselves in the rail, motor, water carrier 
and air rates on agricultural products generally. 

The Cuarrman. We are talking about waterborne commerce. You 
say the rates for shipments by the Department of Agriculture have 
been satisfactory to you? 

Mr. Pease. We have at times helped some shippers negotiate some 
lower rates by steamships and steamship conferences. 

The Carman. Have you found cooperation from the conferences 
in your negotiations ? 

: Mr. Pease. We sometimes agree. We do not always get all we ask 
or. 

The Coamman. Very few of us get all we ask for. 

Mr. Pease. That is right. 

The Cuarrman. Did you negotiate with the Maritime Board? 

Mr. Pease. No, sir; with steamship companies generally. 

The Cramman. I understand that, but do you have any connec- 
tion with the Maritime Board with respect to rates? 

Mr. Pease. No, sir. 

The Cuarrman. Who asks you to negotiate rates for the Depart- 
ment of Agriculture? 

Mr. Pease. We negotiate no rates for the Department of Agricul- 
ture. That is in Mr. Hudtloff’s shop. But we have negotiated rates 
on appeals from the Northwest both to the West and to Kurope. We 
have helped negotiate some citrus rates from the west coast and from 
Florida. Right now we have a proposition of negotiating some rates 
on hides from the west coast to Japan. 

The CuarrmMan. The growers ask you to negotiate these rates? 

Mr. Pease. Yes, sir. They ask us to give them a lift in these cases. 

The Cuarrman. Did they have any complaint about the confer- 
ence system when they asked you to negotiate the rates? 

Mr. Pease. They have not mentioned any complaints about the con- 
ference system. No, sir. 

The Cuamman. You have not heard of any agricultural com- 
modity producer complaining about the dual rate system ? 

Mr. Pease. I would not go so far as to say that, sir. 

We have had talks with, I think they called it, the Sealdsweet 
Corp., the Florida citrus cooperative which expressed some dislike 
for the conference system. The Northwest apple people have ex- 
pressed some dissatisfaction with it. 

The CHarrman. What are the addresses of these ? 

Mr. Prase. The Sealdsweet Citrus Cooperative is at Tampa, Fla. 
The Northwest apple people, whom I mentioned, are at Wenatchee, 
Wash. 

The Cuamman. They are the ones who had some complaint? 

Mr. Prasr. Yes. 

The Cuarrman. What did they say about the conference system ? 

Mr. Prasr. They did not have anything to say critical of the con- 
ferences particularly. 

The Cuatrman. I thought you said they were critical of the con- 
ference operation. 


a 
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Mr. Pease. They were critical of this contract rate system. 

The Cuairman. Of the rates? 

Mr. Pease. Yes, sir. 

The Cuarmman. What did they have to say ? 

Mr. Pease. Well, as I recall and it has been some time, they thought 
that they should not all be required to tie up all their business with 
a particular conference when they can perhaps go outside and find 
a cheaper rate someplace. 

The Cuarrman. Is that about all ? 

Mr. Pease. Yes, sir. 

The Cnamrman. Are there any further questions? 

Mr. Hudtloff, you testified formerly when we had the resolution 
making ¢ possible these hearings, continuing the dual rate system until 
such time as we could hold these hearings. 

Mr. Hupruorr. Yes, sir; I did. 

The CuHarrMaNn. Do you reaflirm your former testimony ? 

Mr. Hupryorr. Yes,sir. I do. 

The CHarrman. Thank you sir. 

Do you have anything, sir ? 

Mr. Bucy. I have nothing further to offer. 

The Cuatrman. Could you contribute anything ? 

Mr. Bucy. I thought the legal aspect of it was thoroughly covered 
by Mr. Brooks in discussions with the committee. 

The Cuatrman. I thought he made a very fine witness. 

Mr. Bucy. 1 have nothing further to offer unless there is any 
question. 

The Cuatrman. Thank you very much, gentlemen. 

That concludes the hearings for the day. 

The committee will meet on March 11, at 10 a.m., to hear witnesses 
from the Justice Department. 

(Whereupon, at 11:40 a.m., the hearing was recessed until 11 a.m., 


Wednesday, March 11, 1959.) 
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WEDNESDAY, MARCH 11, 1959 


House oF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 219, 
old House Office Building, Hon. Herbert C. Bonner (chairman), pre- 
siding. 

Prareit: Representatives Bonner, Garmatz, Zelenko, Anfuso, 
Downing, Johnson, Tollefson, Ray, and Glenn. 

Present also: Representatives Oliver and Gross. 

Staff members present: John M. Drewry, chief counsel; Bernard 
J. Zincke, counsel; Robert H. Cowen, counsel, and William B. Win- 
field, clerk. 

The CuarrMan. The committee will come to order. 

The first witness this morning is Mr. Robert A. Bicks, First Assist- 
ant, Antitrust Division, Department of Justice. 


STATEMENT OF ROBERT A. BICKS, FIRST ASSISTANT, ANTITRUST 
DIVISION, ACCOMPANIED BY DANIEL M. FRIEDMAN, ATTORNEY, 
ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bicxs. Mr. Chairman, I pray your leave to read a statement 
and insert in the record some data. This data we have gathered in 
an effort to be helpful to this committee by enabling an informed 
judgment as to what sort of legislation should be enacted. 

I appear today, in response to your chairman’s letter to the At- 
torney General dated February 18, 1959, to present “the views of the 
Department of Justice” on issues relevant to this committee’s present 
“study of the steamship conference system.” More specifically, as 
your chairman put it in his statement opening these fiaaiehaas this 
committee’s present “study” was triggered by those “doubts * * * 
cast on the legality of the dual rate system in general by the decision 
of the Supreme Court on May 19, 1958, disapproving a dual rate 
system proposed by a particular conference”; after that decision, 
Congress approved “interim legislation to provide a reasonable time 
for [that] thorough study of the entire”? problem on which this 
committee is now embarked. 

Against this background, my plan today is to focus primarily on 
dual rate systems. First, what is a dual rate system? And how did 
this Department become involved in litigation challenging dual 


1 See p. 1 of hearing. 











160 STEAMSHIP CONFERENCE STUDY 


rates? Second, since (as the Maritime Board Chairman put it) 
“the purpose and intent of a dual rate system is to drive out non- 
conference competition” * and therefore “the system should not be 
used except so far as it is absolutely necessary,” * exactly what are 
the arguments advanced for its necessity? And to what extent do 
these arguments find support in data presently available? To each of 
these questions I now turn. 
I. DUAL RATES 


(a) What is a Dual Rate System ? 


“Under the * * * [dual rate] system,” the Supreme Court re- 
cently explained, “a shipper would pay less than regular freight 
rates for the same service, exactly the same service, if he signs an 
exclusive patronage contract with the conference.”* Thus: 

Some conferences offer shippers contracts covering rates for stated periods in 
return for exclusive patronage of member lines, The rates charged under such 
contracts are somewhat lower than the rates charged otherwise. In principle 
the deferred rebate and the contract rate are the same; eeach serves as a tie 
on the shipper and as an inducement for him to route his shipments continu- 


ously via conference lines and not divert them to nonconference lines or 
tramps. * * *° 


While the terms of individual contracts vary widely, many permit 
‘ate increases by the conference.®° Beyond that, the conference may 
terminate the contract rate if the shipper uses nonconference carriers.’ 
And, in addition, the parties ofttimes stipulate liquidated damages 
should the shipper breach by dealing with an independence line. The 
conference carrier, in sharp contrast, is not bound to respond in money 
damages for inadequate service when cargo is tendered but must 
simply maintain “regular” sailings. So much for a sketch of the 
typical pattern for dual rate agreements. 


(b) This Department’s Interest in Dual Rates 


The Antitrust Division’s concern with this problem began more 
than a decade ago. Shortly after World War II complaints from 
shippers prompted an investigation under the antitrust laws of the 
Far East Conference’s dual rate system. 

The upshot was a Sherman Act suit, filed August 6, 1948, to enjoin 
the Far East Conference from continuing its system of dual rates. 
Under the system there assailed, shippers who agreed to use only 
conference bottoms paid one rate; those who did not agree to thus 
boycott independents paid a higher rate. 

Admitting the dual rate system, the defendants moved to dismiss 
on the ground that the nature of the issues required resort to the 
Federal Maritime Board before a district court could adjudicate the 


2See p. 53. This much the Board has long acknowledged. Thus, the Board’s brief 
before the 3-judge court in Isbraidtsen v. United States (96 F. Supp. 803 [1951]) 
stated: “The contract system should be frankly recognized as a device toward the monopo- 
lization of ocean commerce in particular trades * * * whether the contract system in a 
particular case actually has the effect of producing a complete monopoly * * * depends 
upon how well it works; admittedly, it is monopolistic in purpose. The extent to which 
it is monopolistic in effect depends upon how successfully that purpose is achieved * * *” 
(id., at 888, footnote 13). 

® See p. 17. 

* Federal Maritime Board vy. Isbrandtsen Co., 356 U.S. 481, 483 (1958). 

5 Control of Ocean Freight Rates 164 (Department of Commerce, 1938). 

® Marx, International Shipping Cartels 208 (1953). 

TId., at 209. 

8Id., at 209. 

® Federal Maritime Board vy. Isbrandtsen Co., 356 U.S. 481, 483 (1958) 


; ; see also “‘Con- 
ference Rates 


Japan-Atlantic and Gulf Conference,” 4 F.M.B. 706, 718-719 (1955). 
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Government’s complaint. Dismissing the U.S. complaint, the Su- 
preme Court concluded: “Uniformity and consistency in the regu- 
lation of business entrusted to a particular agency are secured, and 
the limited functions of review by the judiciary are more rationally 
exercised, by preliminary resort for ascertaining and interpreting the 
circumstances underlying legal issues to agencies that are better 
equipped than courts by specialization, by ‘insight gained through 
experience, and by more flexible proc edure.” 2° 

Shortly after this dismissal of the United States Far East Confer- 
ence complaint, the Japan-Atlantic and Gulf Freight Conference filed 
with the Federal Maritime Board a proposal to initiate a dual rate 
system in the J upan-Atlantic trade.* And, following the sole path 


. 5 
left open for Far East, this Department intervened before the Board 


and urged th: r the proposed dual rate agreement ran afoul of the 1916 
Shipping Act.” In other words, we first filed a Sherman Act suit. 
After the Supreme Court had held that before a Sherman suit would 
lie the Board must first pass on the legality of a particular dual rate 
agreement under the Shipping Act we were left with no choice but to 
intervene before the Board. 

However, before the Board the issues we raised were that the par- 
ticular dual rate agreement ran afoul of the Shipping Act. Bear in 
mind that the issue raised in the Far East suit was that the dual rate 
agreement contravened the antitrust laws. 

After extensive hearings, the Board approved the Conference ap- 
plication to institute a dual rate system. Isbrandtsen appealed to 
the court of appeals where the United States,’* believing the Board’s 
order to be erroneous, urged reversal of the Board. 

Adopting the U.S. view, the court of appeals held that the dual 
rate system ran afoul of the 1916 Shipping Act.4> And, on appeal, 
the Supreme Court agreed, concluding that: 


10 Far East Conference v. United States, 342 U.S. 570, 574-575 (1952). 

Contract Rates—Japan-Atlantic-Gulf Freight Conference, 4 F.M.B. 706, 718 
(1955). This proposal was filed pursuant to the Board’s General Order 76 [46 C.F.R. 
§ 236]. 

21d., at p. 707. The Board set the proposal for hearing but refused to suspend opera- 
tion of the system pending the hearing, as the protestants had requested. On petition for 
review, filed by Isbrandtsen, the court of appeals held that section 15 of the act required 
the Board to approve the dual rate system before it could be initiated and enjoined the 
conference from putting the system into operation until and unless it had been so approved. 
211 F. 2d 51 (D.C. Cir., 1954). 

135 U.S.C. 1037 provides that ‘a petition to review’ such orders “shall be brought 
against the United States.” And 5 U.S.C. 1038 makes clear that though “The Attorney 
General shall be responsible for * * * and control of the interests of the Government in 
all court proceedings authorized by this chapter, the agency [here the Board] may anpear 
as parties thereto * * * and be represented by counsel in any proceedings to review’’ an 
agency order. 

447t was our view that “the conference’s dual-rate system, under which a shipper who 
refuses to sign an exclusive patronage contract with the conference is charged 9% percent 
more for the same transportation service than a shipper who signs such agreement, and 
liquidated damages of 50 percent are imposed upon a shipper who patronizes a competitor 
in violation of such agreement, constitutes a retaliatory discrimination under sec. 14, 
third” of the Shipping Act (46 U.S.C. 812, third), as well as violating the “unfair methods” 
prohibition of that section. Brief of the United States and the Secretary of Agriculture to 
the Supreme Court in Federal Maritime Board vy. Isbrandtsen Co., p. 14 (Nos. 73 and 74 
in the October term, 1957). 

15 Isbrandtsen Co, v. United States, 239 F. 2d 933, 989 (1951), the Court rejected the 
en. proffered by the Board, between dual-rate and requirements contracts. Thus 
(p 

“*# * * Tn the contracts in suit the carriers’ commitment as to space is almost illusory, 
being a commitment to carry ‘so far as regular services are available.’ The price aspect 
of the contract is in terms subject to increases. Thus, the two principal considerations 
normally given to a buyer (the shipper) under a requirements contract—guarantee of 
tinh and guarantee of no-rate increase—are here lacking. In their stead are two essen- 
tially penal provisions—the higher rate and the liquidated-damage clause—both imposed 
to coerce shippers to refrain from using nonconference carriers. These differences are dis- 
positive of the Board's principal argument. Implied congressional approval of a bona 
fide requirements contract is no basis for exempting the contracts in this case from the 
plain meaning of ‘discriminating or unfair methods.’ They must therefore be condemned.” 
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The dual rate contracts here require [that] * * * for a breach, “the Shipper 
shall pay as liquidated damages to the Carriers fifty per centum (50%) of the 
amount of freight which the Shipper would have paid had such shipments been 
made in a vessel of the Carriers at the Contract rate currently in effect.” 


* * * * * . * 


Certainly the coercive force of having to pay so large a sum of liquidated 
damages ties the shipper to the conference almost as firmly as the prospect of 
losing the rebate. It would be anomalous for Congress to strike down deferred 
rebates and at the same time fail to strike down dual rate contracts having 
the same objectionable purpose and effect. 

Events have proved the accuracy of the prediction that the outlawing of the 
deferred rebate system would lead conferences to adopt a contract system, as 
here, specially designed to accomplish the same result.” 


Not at all clear, however, is whether Isbrandtsen upsets all dual- 
rate agreements. For the Court there emphasized that— 


whether a given agreement among * * * carriers should be held to contravene 
the act may depend upon a consideration of economic relations, of facts peculiar 
to the business or its history * * *” 


Building on this, the Court went on to explain that— 


practices outlawed by the “resort to’ Clause of Section Third [the Shipping 
Act provision under which the particular dual rate agreement was struck 
down] take their gloss from the abuses specifically proscribed by the section; 
that is, they are confined to practices designed to stifle outside competition.” 


Accordingly, the Court concluded— 


we hold, Section Third strikes down dual rate systems only where they are 
employed as predatory devices * * *” 


Whatever the precise effects of the Court’s opinion in Isbrandtsen, 
as your chairman explained os these hearings, “doubts” which 
that decision “cast on the legality of the dual rate system in general” 
led to “interim legislation to provide a reasonable time” for congres- 
sional “study of the entire” problem.”° 

The interim legislation, as the House committee report explained— 


is of a temporary nature, and would continue in effect only until June 30, 
1960, thus providing what is considered to be a reasonable time for a thorough 
consideration of the procedure necessary to resolve the dislocation resulting 
from * * * [the] recent Supreme Court decision.” 


It is that legislation, then, which sets the stage for this committee’s 
current study. 


% Federal Maritime Board y. Isbrandtsen Co., 356 U.S. 493 (1958). For a discussion 
of the pros and cons of the meaning and applicability of 46 U.S.C. 812 third, which deal with 
retaliation or discrimination for failure to patronize, see appendix by Judge Frank to opin- 
fon in Isbrandtsen Co. vy. United States, 96 F. Supp. 883 (1951), beginning at p. 893. 

17356 U.S. 481, 497. 

18 Id., at 495 (emphasis supplied). 

#Id., at 499 (emphasis supplied). The dissent, however, deemed that any such limita- 
tion of the majority’s holding as more apparent than real. Thus, Mr. Justice Frankfurter 
stated that: “The Court thus outlaws a practice * * * that is presently employed by 
at least half of the hundred-odd conferences subject to Board jurisdiction * * *” (id., 
at 500); that “Such differences as exist among the dual-rate systems * * * are irrelevant 
if each such system is to be judged by the new test laid down by the Court: is it aimed at 
meeting outside competition. Of course, these exclusive patronage contracts and the dual- 
rate systems of which they are an integral part are designed to meet nonconference com- 
petition. And there should be no doubt that today’s decision outlaws such systems.” 
(Id., at 502.) See also “The American Shipping Industry and the Conference System,” 
2 Stan. L. Rev. 136, 147-148 (December 1958). 

2” See p. 1. 

71H.R. 1709, p. 2 (85th Cong., 2d sess., 1958). The legislation amended Shipping Act 
sec. 14 to provide “that nothing in this section, or elsewhere in this Act, shall be con- 
strued or applied to forbid or make unlawful any dual-rate contract arrangement in use 
by the members of a conference on May 19, 1958, which conference is organized under an 
agreement approved under section 15 of this Act by the regulatory body administering this 
Act, unless and until such regulatory body disapproves, cancels, or modifies such arrange- 
Ment in accordance with the standards set forth in section 15 of the Act” (Public Law 
626, 85th Cong., 2d sess.). 
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Il. DUAL?” RATE SYSTEMS “ABSOLUTELY NECESSARY” TO “PREVENT POS- 
SIBLY DISASTROUS RATE PRACTICES”? 7° 


From this background emerges the essence of the task now before 
the Congress. That task mies the striking of a true balance be- 
tween, on the one hand, the dual rates’ coercive and discriminatory 
effects and, on the other, the judgment expressed by some— 


that the dual rate system * * * is often necessary to preserve stability of rates 
and services * * *,”* 


On the one hand, interested Government agencies do agree, as the 
Chairman of the Maritime Board put it, that “the purpose and intent 
of a dual rate system is to drive out nonconference competition.” *° 
For, in the language of a Board brief at an earlier stage of the Isbrandt- 
sen litigation— 


whether the contract system in a particular case actually had the effect of pro- 
ducing a complete monopoly * * * depends upon how well it works; admittedly 
it is monopolistic in purpose. The extent to which it is monopolistic in effect 
depends upon how successfully that purpose is achieved. * * *” 

The vice of the discrimination, as one court phrased it more than a half 
century ago, is that it is calculated to coerce all those who have occasion 
to employ common carriers * * * from employing such agencies as may 
offer. Its tendency is to deprive the public of their legitimate opportuni- 
ties to obtain carriage on the best terms they can if it is tolerated, it will 
result practically in giving * * * a monopoly of the carrying trade between 
these places. Manifestly, it is enforced * * * in order to discourage all others 
from attempting to serve the public as carriers between these places. Such 
discrimination is not only unreasonable, but it is odious. (Menacho v. Ward 
et al., 27 Fed. 529, 5384 [C.C.S.D. N.Y. 1886]). 


No longer subject to challenge, then, is the conclusion of one court 
of appeals that: 7” 

* * * it seems clear that in actual practice the contract system is being used 
to penalize a shipper because he had patronized another carrier, or at least 
reserved the right to do so. * * * detriment to the independent shipper and the 
independent carrier plainly results. Accordingly, any blanket sanction for 
dual rate systems, to cull again from a court opinion, would poke a wide hole 
in the dike created by Congress against the creation of cartels free of outside 
competition.” 

On the other hand, men with experience in the regulation of the 
practices of ocean carriers have expressed “the belief that the dual- 
rate system, subject to safeguards * * *, is often necessary to pre- 
serve stability of rates and services, and that the benefits resulting 
from its introduction may in a proper case outweigh such detriments 
as may attend its use.” Some, therefore, urge that “prohibition of 
the dual-rate system would be likely to lead to disruptive conditions 
in the foreign commerce; instead, they urge, Congress should 
enact legislation expressly ‘permitting the use of the dual-rate sys- 
tem * * - 9? 30 

With this balancing task in mind, just how do arguments that the 
dual-rate system is necessary for an effectively functioning American 


2% Isbrandtsen Co. v. United States, 96 F. Supp. 883, 888, footnote 13. 
27 Tsbrandtsen v. United States, 229 F. 24 933. 939. 
% Isbrandteen v. United States, 96 F. Supp. 883, 894. 

22 See p. 17. 

Ibid. 
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merchant marine jibe with data presently available? In response, t] 
limited material now at hand, I suggest, points the conclusions: first, 
that many conferences—c onferences facing independent competition 
operate effectively and comparatively profitably without dual-rate 
systems; that second, even those conferences that have asserted dual 
rates are needed to prevent disaster have survived and apparent]; 
prospered since their proposed dual-rate systems were barred; and 
third, that allowing competition from independents would not increas 
subsidy demands, but instead perhaps diffuse more widely among the 
shipping public’s ranks the benefits of present subsidies. 

Let me spell out the data on which I base those conclusions. 

First, conferences with no dual-rate systems. At present, the regu 
lations branch of the Federal Maritime Board reports there are 115 
active—plus 2 inactive—freight conferences in the foreign trade of 
this country.*! 

Of these 113 conferences, 65 offer dual rates: and 47 do not? An 
the 47 conferences without dual-rate systems have apparent ly survived 
and prospered facing competition no less stiff than that faced by con- 
ferences with dual rates. 

Let me explain. Of the 63 conferences that have found dual rates 
necessary to meet the threats of independence, only 29—or 46 per 
cent—actually face competition from independents.** Of the 47 con- 
ferences without dual rates, however, some 31—or some 66 percent 
in fact, face independents’ competition.** And there has thus far 
been no suggestion that the 47 conferences without dual rates, confer- 
ences that apparently face competition no less keen than dual-rate 
conferences, have experienced any difficulty in surviving and prosper- 
ing.> In short, more than a majority of conferences that face inde- 
pendents’ competition—or 31 out of 47—today operate, apparently 
without complaint, and definitely without dual rates. No support 
is found in this data, then, for the view that without dual rates, 
conferences cannot effectively meet independents’ competition. 

The prime argument advanced is that dual rates are needed if 
conferences are to survive, and the essential choice before this com- 
mittee is not dual-rate systems but do you want the conference sys- 
tem? These statistics, which I would like to insert in your record 
because, as far as I know, they have not been gathered before, do not 
support that argument. 

You have 63 conferences with dual rates, 47 without. Of the 63 
conferences with dual rates only 29 face independents’ competition. 
Of the 47 conferences with dual rates 31 do, so that you have a total 
of 60 conferences that face independents’ competition and a majority 
of them have not found dual rates necessary and are surviving and 
prospering. A majority of those shipping conferences today that 
face independents’ competition do not have dual rates and are sur- 


*% Approved Steamship Conferences and Related Agreements, 12-108 as of 1958 (Depart- 
ment of Commerce, Federal Maritime Board, 19458). Five more conferences operate in the 
domestic offshore trade, not technically “foreign” commerce 

2 Compilation prepared by the Regulation Branch of the Federal Maritime Board, dated 
Oct, 21, 1958. Three of the 118 conferences engaged in foreign trade are inactive. 

“See appendix A, supra (excludes tramp competition). 

% See appendix B, supra (excludes tramp competition). 

*® Thus, within the past 5 years. only 3 of these 47 conferences have filed with the Board 
applications to institute dual-rate systems: (@) The Trans-Pacific Freicht Conference of 
Japan was rejected by the Board: (b) the Japan-Atiantic and Gulf Freight Conference the 
Roard approved but the Supreme Court reversed: and (¢) United States Great Lakes-Bor- 
deaux/Hamburg Range Westbound Conference ts still pending before the Board. 
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viving. It is very hard, therefore, to make the argument that the 
dual-rate system is necessary for the survival of the conferences. 

Second, what about those conferences that have sought dual rates as 
necessary for their survival and were barred from employing such 
rates! Two examples seem in point. 


Initially, the Trans- Pacific Freight Conference of Japan “on Sep- 
tember 10, 1953, * proposed to aia an exclusive-patronage 


7 


contract/noncontract freight rate system (daskadae system). 
Failure to allow such dual-rate system, the conference urged, will lead 
to more instability and, in consequence, deplorable effect on the trade 
between Japan and the United States.** However, the proposed dual- 
rate system was not approved. And did the predictions of dire con- 
sequences come true ‘ 

They did not. Since then, as the Chairman of the Maritime Board 
recently testified, “The conference continued * * * with no rate level 
on the major commodities.” ** He said, “I do not recall that any 
American flag carrier was forced out of the trade * * *”;* and the 
two weaker foreign flag lines *° that did withdraw did so for reasons 
other than the rate war * * *.# 

For a further example, consider what has happened since the Ja- 
pan-Atlantic and Gulf Conference dual-rate proposal was enjoined 
by the courts in 1953. In the more than 5 years since then, no ship- 
per, to our knowledge, has indicated dissatisfaction because of un- 
stable service. Not one conference line is shown to have abandoned 
thes trade routes there involved. Nor has any suggestion been fur- 
ther advanced that the profits of participating American lines have 
declined at all—much less to the point where their prosperity has 
been threatened. 

Third, striking down ‘dual rates when designed to stifle outside 
competition * or employed as predatory devices * should not increase 
needed subsidy payments. In fact, ae some rate competition 
might well diffuse the benefits of present subs! idies. 

At present two principal types of subsidies seek to equalize the con- 
struction and operating costs of American and foreign operators. 
Initially, a “construction differential” subsidy may be paid to the pur- 
chaser of an American-built vessel. This subsidy is determined by 
computing the difference between the actual cost of construction and a 
fair estimate of the cost of constructing a 8 ae e vessel in a rep- 
resentative foreign shipbuilding center.** And, beyond this “con- 
struction subsidy,” an “operating differential” subsidy—limited by 
law to a maximum number of voyages per route—is determined on 
the basis of the average differential between the operating expenses 
of American and foreign operators.** 


“4 PF.M.B. 745. 
*Td., at 749. 

8 See p. 33. 
See p. 34. 









@ Ibid 

“See p. 61 

© Maritime Board v. Isbrandieen Co., 356 U.S. 481, 495. 
*Id.. at 499. 

#46 U.S.C. 31152. Vessels must be suitable for use 
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Thus, allowing whatever rate competition which independents 
afford, and which dual rates seek to destroy, would not increase sub- 
sidy payments. For subsid payments are determined—not by 
profits—but rather by cost differentials.** Moreover, subsidy pay- 
ments based on cost differential are limited by law to a maximum num- 
ber of voyages per route. Since independents’ competition could not 
affect subsidized conference members’ operating costs—the measure 
for operating subsidies—allowing independent competition would 
not increase the amount of subsidy payments. 

In fact, just the opposite could be true. For independents’ competi- 
tion might induce shipping conferences to lower rates. Such lowered 
conference rates, in turn, could (to the extent that shipping volume 
responds to rate changes), spell increased volume for conference car- 
riers. Hence, since shipping in such a high fixed cost,*’ or declining 
cost, operation, such greater volume could spell increased profits for 
shipping conference members. And such increased profits, in some 
instances involving subsidized operation, could lead to a limited in- 
crease in Government recapture of subsidies.** 


il. CONCLUSION 


With such factors in mind, we urge that Congress move most slowly 
in overturning Isbrandtsen. For struck down there, to repeat, were 
those dual rate systems “designed to stifle outside competition” * and 
“employed as predatory devices.” °° Instead, we urge that Congress 
await the experience to be gleaned from some years ; of shipping in- 
dustry operation under the Isbrandtsen standard for dual rates be- 
fore adopting any other rule. 

This conclusion, I suggest, takes on added meaning in light of the 
realities of shipping conference operation today. In some 93 of 
today’s 113 shipping conferences, Americans are outnumbered by 
foreign shipowners." Yet these shipping conferences set basic ship- 
ping “rates, rates which—in substantial measure—determine Ameri- 
can shippers’ ability to compete in world markets. 


#6* * * operating differential subsidy rates represent the  gareentese by which the fair 
and reasonable cost to a U.S. operator of operating a U.S.-flag vessel with a U.S. crew 
exceed the estimated fair and reasonable cost to a foreign operator of operating the same 
vessel with a foreign crew under the registries of the substantially competitive foreign 
countries.” Manual of General Procedures for Determining Operating-Differential Sub- 
Sidy Rates (U.S. Department of Commerce, Federal Maritime Board, Nov. 25, 1957, p. ii). 
See also 46 U.S.C.A. 11738. 

47For example, the U.S. Department of Agriculture, under title I of Public Law 480 
(68 Stat. 454 (July 10, 1954)), sold surplus commodities for foreign currencies, totaling 
$2,333,191,000 from the inception of this program through Apr. 16, 1958, and the cost of 
ocean transpotration for these commodities was $166,034,000 or 7 percent of the selling 
price. The importance of ocean freight charges to selling price is brought more sharply 
into focus in the case of wheat and/or wheat-flour sales where total sales of $915,452,000 
involved ocean freight transportation costs of $110,751,000 equal to 12 percent of the sales 
price. Hearings, House Committee on Merchant Marine and Fisheries, 85th Cong., 2d sess., 
H.R. 12751, June 1958, see p. 46. 

“Under the so-called recapture provisions of the Shipping Act, a subsidized operator 
must return one-half of any ‘profits’? which exceed a 10-percent annual return over his 
investment in each subsidized vessel. 46 U.S.C. 1176. Thus far some $27.6 million has 
been recovered under such provision. Shippers Outlook, March 1955, p. 5. 

49 351 U.S. 481, 495. 

6 351 U.S. 481, 499. 

51 See p. 3, as one commentator has summed up the matter: ‘The principal limi- 
tation of the unilateral regulation of international shipping was its inability to control 
the general level of rates.” Marx, “International Shipping Cartels,” p. 290 (1953). 
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Most important, these privately fixed rates are set with no practical 
check by the American Government. Thus the Maritime Board 
Chaifinan testified before this committee : 

The Board has been given no direct control over the reasonableness of rates 
in the foreign trade. It may not prescribe either maximum or minimum rates 
in these trades; in fact, it has little to say as to the measure of the rates of 
common carriers by water serving our foreign trade. There is no requirement 
for the advance filing of freight rates in the foreign trade nor any authority 
to suspend these rates.” 

True, the Board does have power to disapprove conference agree- 
ments operating “to the detriment of the commerce of the United 
States.” °° Equally true, however, as one commentator recently con- 
cluded, “This power appears to have been of limited value since it has 
never actually been exercised to compel a conference to reduce its 

rates.” °4 In short, in the more than 40 years of the 1916 Shipping 
Act’s life, neither the Board nor its predecessors has ever—lI repeat, 
has ever—forced a shipping conference to reduce its rates. 

The upshot is that American shippers, as well as American pur- 
chasers of foreign- made goods, are at the mercy of rates jones set 
by private groups—the shipping conferences. Moreover, 82 percent 
of these conferences are dominated by foreign shipowners. And 
there is absolutely no effective American Government review of rates 
thus fixed. 

Against this background, whatever limited rate competition inde- 
pendents may afford takes on added importance. For independents 
provide the prime effective check on foreign fixed shipping rates. 
And it is this very check that the dual rate system seeks to destroy. 
For these reasons we urge that Congress have the benefit of some 
years of operating exper ience before reaching the drastic conclusion 
that. dual rate systems “designed to stifle outside competition” and 
“employed as predatory devices” may stand. 

Thank you very much, Mr. Chairman, for the privilege of reading 
this statement of the Justice Department’s views. 

The Cuarrman. The tables that you have attached will be included 
in the record. 

Mr. Bicxs. I appreciate that very much. 


53 Compiled from data in “Approved Steamship Conferences and Related Agreements” 
(Department of Commerce, Federal Maritime Board, 1958). 

5346 U.S.C. 814 

&% “The American Shipping Industry and the Conference System,” 2 Stanford Law Review 
136, 153 (1958). 
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(The tables referred to follow :) 


ApPpenDIxX A.—Number of regular member and nonmember operators in cach 
of the 63 dual rate conferences as of Nov. 28, 1958 * 
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1 Includes subsequent revisions by Federal Maritime Board. 
Source: Federal Maritime Board. 
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APPENDIx B.—Number of regular member and nonmember operators in each 
of the 47 nondual rate conferences as of Nov, 28, 1958 
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WED ie woacascuccuasee 1 6 | 7 | 1 3 | 3 0 | 3 | 3 
ix iuidwcilsnnae ale ate 0 4 0 | 3 3 0 | 1 1 
Re id ene anetonh | 5 | 14 | 19 4 14 | 18 1 |} 0 1 
GaN S99 | 2 12 | 14 2 7 | 9 0 | 5 | 5 
i ei ce bebiaces 1 1 2 1 | 1 2 0 | 0 | 0 
Gtccatectenes al 3 | 12 15 | at 12 14 1 0 | 1 
BONO. ick oe sete 0 | 4 | 4 | 0 | 4 | 4 0 0 0 
8260 0 | 4 4 0 4 4 0 | 0 0 
eee 3 | 0 | 3 3 | 0 | 3 0 | 0 0 
Gl pduiieanennnsaonet 0 3 3 0 2 2 0 | 1 |} 1 
SOOO trees esl 2 | 5 7 1 | 1 2 1 | 4 | 5 
S00 occ... ues 3 | 9 | 12 3 | 9 12 0 0 | 0 
OOo cccccgccouoeks 1 | 2 3 1 2 3 0 | 0 0 
Ri ea ese ee 1 | 1| 2 1 | 1 2 0| 0 | 0 

| | 





1 No report. 


Source: Federal Maritime Board. 


Mr. ZetenKo. I think the stapling was done incorrectly. You talk 
of the 67 conferences with dual rates. Are the tables stapled together 
correctly ? 

Mr. Bricks. It could be treated that way. 

Mr, ZeLeNKO. That should follow right behind the page on appen- 
dix A, should it not, and then you have appendix B? Is that correct 
in the record so that we can follow it? 

Mr. Bicxs. Yes. 

Mr. ZELENKO. I wanted to correct it before you put it in so that we 
could follow you. Thank you. 

The CuarrMan. Will you give the names of the shippers that you 
refer to on page 5 as complaining of the practice? 
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Mr. Bicxs. We will be happy to undertake to write to each of the 
shippers and ask if they have any objection to our turning over 
their names. 

_ The Cuamman. There is nothing secret about any of this matter, 
is there? E 

Mr. Bicxs. I would hope there would not be, Mr. Chairman. But 
many of these people may still be doing business with the shipping 
lines about whom they complained. I would hope that all would 
consent. In that event, we could then turn their complaints over to 
you. 

‘The Cuatrman. How do I know whether any shippers complained ? 
You say they complained, I just asked you to let us know who they 
are. 

Mr. Bicxs. I will certainly try. 

The Cuatrman. The reason I ask that and must know it is that we 
want our staff to confer with these people to try to get some informa- 
tion fromthem. That is the only reason I ask for it. 

Mr. Bricks. I will certainly try to turn the complaints over to you. 

The CuarrmMan. On page 25, you urge the Congress to move slowly 
in overturning the Isbrandtsen decision : 

Instead, we urge that Congress await the experience to be gleaned from some 
years of shipping industry operation * * *. 

All this came about originally because of chaotic conditions in the 
shipping industry. Do you mean to wait until that takes place again ? 

Mr. Bicxs. Our point is that it is not at all clear that chaos, as you 
put it, would result under the Isbrandtsen rule. 

The Cuarrman. You want rebates and fighting ships, you want all 
that to come back before anything is done ? 

Mr. Bicxs. The Isbrandtsen rule has nothing to do with that. We 
are simply suggesting that we see how the Isbrandtsen rule—cover- 
ing dual rate agreements—would in fact work. 

The Cuarrman. What is the Isbrandtsen rule? 

Mr. Bricks. The Isbrandtsen rule strikes down dual rates used to 
stifle outside competition and employed as predatory devices. 

Mr. ZeLteENKO. Would the Chairman yield ? 

I do not think that is consistent with your prior written statement 
where you say you do not know whether it strikes out the system gen- 
erally or applies only to that case. 

Mr. Bicxs. That 1s exactly true. 

Mr. ZeLeENKO. Now, you tell the Chairman that the rule strikes 
it all out. I want to understand what you are trying to present to us. 

Mr. Bicxs. I was trying to state what the Supreme Court held 
in its own language. Discerning the effects of any Supreme Court 
decision, precise prediction may well be rash. 

The CuHairman. What did you say again? You say it is hard to 
understand what the Supreme Court does mean ? 

Mr. Bricxs. It is hard to tell just what the precise effects of that 
decision will be. 

The Crarrmay. Mr.. Tollefson. 

Mr. Totierson. Have you worked with this problem for some time ? 

Mr. Bricks. Yes, sir. 

Mr. To.tierson. Have shippers complained to you? 

Mr. Bricks. To the Antitrust Division, yes, sir. 
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Mr. Totierson. To you, personally ? 

Mr. Bicxs. No, sir. é‘ 

Mr. Touterson. Do you know how many shippers have complained 
to the Antitrust Division ¢ 

Mr. Bicxs. I have a list of roughly between 35 and 40. 

Mr. Totxerson. Can you cite any specific case where the dual- 
rate system has destroyed outside nonconference competition 4 

Mr. Bicxs. Mr. Tollefson, it is very hard to tell the extent to which 
the dual rate system or other factors have destroyed outside a 
tion. The important point is that everybody agrees that the dual- 
rate system’s purpose is to destroy outside competition. 

Mr. ZeLenko. Will the gentleman yield? I do not think that 
everybody does agree to that. 

Mr. Toiierson. I was about to say that I cannot personally agree 
with that. 

Mr. Bicxs. The Maritime Board agrees with that. 

Mr. Totterson. That was part of Mr. Morse’s statement here. 

Mr. Bicxs. Right. 

Mr. Totterson. Is it not possible that the dual-rate system con- 
ceivably could be intended to meet outside cutrate competition ? 

Mr. Bicxs. Well, Mr. Tollefson, any competition which people in 
an industry do not like is called cutrate. We have seen this in our 
whole pattern of retailing distribution. When discount houses opened 
10 or 12 years ago, established retailers argued that discount houses 
were cutrate, somehow less reputable, somehow less worthy of access 
to the market and to consumer favor. 

However, the essence of our free competitive enterprise system is 
that every form of distribution like every form of shipping is entitled 
to gain acceptance in the marketplace on its own merits. Neither 
Government regulation nor restraint by private groups should bar 
such entry. That is the theory of our free enterprise system. 

Mr. Totierson. I did not use the word with the connotation that 
you have given to it. I had specific reference to a situation where a 
conference agrees upon a rate and then an independent comes in with 
that rate known to him, with that rate acting as a sort of umbrella, 
and offers rates 10 percent below. That is cutting the rate. I refer to 
that as cutrate. 


Mr. Bicxs. Yes, sir. 

Mr. Totxerson. Is it not possible that dual-rate systems are created 
to meet that situation, in other words, to meet outside competition 
rather than to destroy outside competition ? 

Mr. Bicxs. I think I would adopt the Maritime Board Chairman’s 
statement for the purpose of dual rates. We would not argue that any 
individual member of a shipping conference should not have the 
power to meet outside competition. We do object to a dual-rate 
system designed not simply to meet. outside competition but to drive 
it out. In other words, Mr. Tollefson, I think the dilemma can be 
pe to you in this way: If competition is going to be effective, some- 
ody has to lose. The extent to which an independent is driven to 
the wall by legitimate competition by each individual shipping con- 
ference member is not our concern. Because that is one of the costs 
of a free enterprise market. If somebody gets business somebody 
else cannot. What we are objecting to is using the shipping con- 











172 STEAMSHIP CONFERENCE STUDY 


ferences joint power to coerce a shipper not to deal with an inde- 
pendent. 

Mr. Tottxrson. Is it not a further possibility that the dual-rate 
system is intended to give one member or any one member of the con- 
ference system an opportunity to be assured that he is going to get the 
business of a certain shipper? You understand, I take it, that there 
is competition among conference members ? 

Mr. Bicxs. Yes, ¢ ompetition based on factors other than price. 

Mr. Totierson. That is true, but the dual-rate system is one of those 
instruments whereby one of them could sew up a certain shipper for 
a period of time. 

Mr. Brexs. That is right. 

Mr. Totierson. That would not be intended to destroy outside com- 
petition, would it? 

Mr. Bicxs. Well, it might to the extent it goes beyond the tradi- 
tional requirements contract. 

Mr. Totierson. That is all, Mr. Chairman. 

The Cuarmman. Mr. Garmatz. 

Mr Garmarz. I have no questions at the moment. 

The Cnarrman. Mr. Zelenko. 

Mr. ZetenKo. Mr. Bicks, some of these questions I might ask and 
some of the statements you give are in legal language; and 
so we will try as far as possible between us to try to reduce it to lay- 
man’s language as we go along, so that it will be helpful to us here, 
because everybody is not a lawyer. 

Let me ask you this, sir. In the Supreme Court case which is the 
basis of this inquiry, the Department of Justice intervened. That is 
correct, is it not ? 

Mr. Bicks. No, it is not correct. 

Mr. ZeLtenKo. How did the Department of Justice get into it? 

Mr. Brcxs. I would refer you to 5 U.S.C. 1037 and 5 U.S.C. 103 
5 U.S.C. 1037 provides that a petition to review Maritime Board 
orders shall be brought against the United States, in other words, the 
United States is a “statutory respondent in proceedings to review 
Board orders. And 5 U.S.C. 1038 makes clear that the Attorney Gen- 
eral shall be responsible. 

Mr. Zevtenko. Did you say 5 U.S.C. 1037? 

Mr. Bicxs. And 5 U.S.C. 1038. 

Mr. ZetenKo. And that was the basis upon which the Department 
of Justice entered as a statutory respondent ? 

Mr. Bicxs. That is right. 

Mr. Zetenko. It says s here, ° ‘pursuant to 5 U.S.C. 1034.” I do not 
know whether it is a misprint or not. This is our committee report 
and is supposed to be a copy of the Supreme Court decision. It says 
5 U.S.C. 1034. That is not in the Supreme Court decision. I want 
to get the section correct. 

Mr. Bicxs. I believe I have cited the sections correctly. 

Mr. ZeteNnkKo. 5 U.S.C. 1034. You said 1037. 

Mr. Bicxs. I do not have a copy of 5 U.S.C. 1034 before me. 

Mr. Zetenko. I want to get it clear. It says the Federal Maritime 
Board was named a respondent in Isbrandtsen’s petition, The 
United States was also named as a statutory respondent pursuant to 


5 U.S.C. 1034. 
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Mr. Bicxs. That is the circumstance under which Isbrandtsen 
named us. You asked how we got in ourselves. 

Mr. ZevenxKo. I see. When Isbrandtsen brought this action or ap- 
peal against the Maritime Board that was a Federal agency, the Mari- 
time Board, was it not? 

Mr. Bicks. It was. 

Mr. ZetenKo. Now, who determines on which side the Department 
of Justice enters a matter’ Apparently the Department of Justice 
took the side of Isbrandtsen. 

Mr. Bicxs. That is true. 

Mr. ZeLENKO. Can you tell us why, on what basis ? 

Mr. Bricks. Because the Department of Justice, acting as a statutory 
respondent, Mr. Zelenko, construes its obligation as involving some 
responsibility to the courts. And our responsibility to the courts is 
not to bring cases or support cases by administrative agencies, when 
ve believe those cases are wrong. 

Mr. ZeLeENKO. In other words, the Department of Justice felt that in 
that case the Federal agency was on the wrong side of the une ‘e so that 
the Department of Justice took the side of Isbrandtsen. Is that sub- 
stantially what you are trying to tell us¢ 

Mr. Bicxs. I would not phrase it in those terms. I would say that 
the Department of Justice concluded that the Federal agency’s action 
was not supportable in law. 

Mr. Zevenko. On what basis? In layman’s language, what was the 
basis of the Department of Justice’ opinion for the side that it took ? 

Mr. Bricks. The basis was that the Federal Maritime Board’s action 
in approving the system which Isbrandtsen had challenged was not 
authorized and, in fact, prohibited by section 14 third of the Ship- 
ping Act, 

Mr. ZELENKO. You say there was a violation of section 14, subdivi- 
sion 3, of the Shipping Act? 

Mr. Bicxs. I would say the Board’s action found no sanction in 
section 4 third. 

Mr. ZeELENKO. In layman’s language, and I am not going to bind you 
to semantics, if the Board decision was a violation of 14 third 

Mr. Bicxs. It was unsupported by section 14 third. 

Mr. ZeELenko. Were any shippers involved in that action ? 

Mr. Bicxs. What do you mean by “any shippers involved”? Did 
any shipper come to us and tell us that the Board’s action would be 
unauthorized 2 

Mr. Zetenko. Right. 

Mr. Bricks. I do not know. 

Mr. ZELENKO. Just answer one thing at a time. 

Were any shippers in that particular action involved in a violation 
of section 14 third? 

Mr. Bicxs. What do you mean by “in that particular action” ? 

Mr. ZeLeENKo. This one that went to the court. 

Mr. Bicxs. Do you mean to ask, Did any shippers intervene? 

Mr. Zeenko. Yes. 

Mr. Bricks. Did any shippers intervene ? 

Mr. ZeELeENKO. Were you in that case? 

Mr. Bicxs. Was I responsible for the litigation ? 
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Mr. ZetenKo. Did you take part in the Supreme Court case? 

Mr. Bricks. I was responsible for its handling. Did I argueit? I 
did not. 

Mr. ZELENKO. Were you in the case so that you knew what it was 
about ¢ 

Mr. Bicks. I certainly do. 

Mr. ZecenKo. Did any shipper intervene ? 

Mr. Bicxs. Besides the Secretary of Agriculture? 

Mr. Ze.enxo. I am talking of shippers. Do you say that the De- 
partment of Agriculture intervened as a shipper there ? 

Mr. Bicxs. Not technically. But Agriculture is interested as a 
shipper in the overall problem. 

Mr. ZetenKo. They told us that they did not intervene as a ship- 
per. Do you have that in the record? Just 1 minute, — 

I want to find out whether anybody intervened as a shipper in that 
case or if there were any shippers involved or were they just a car- 
rier involved? That is what I am trying to get at. 

Mr. Bicxs. Mr. Zelenko, I would think that, unless you construe 
the Secretary of Agriculture’s intervention as based on his capacity as 
« shipper, the precise answer to your question is that no shipper 
intervened. 

Mr. Zetenko. Then there is no shipper involved ? 

Mr. Bicxs. No; it does not follow that no shipper was involved 
because no shipper intervened. Shippers may well have been affected 
by the consequences of Board approval. 

Mr. ZetenKo. You say “may have been affected.” Without getting 
legal or technical, was there any shipper involved in that case, or 
was it just a carrier? That is what I am interested in. 

Mr. Bicxs. The only way I can respond to your question is that, if 
you mean by “involved” did any shipper intervene—— 

Mr. ZeLENKO. Yes. 

Mr. Bicxs. Unless you construe the Secretary of Agriculture as 
intervening in his capacity as a shipper, the answer is “no.” If you 
mean by “involved” was any shipper affected, I would assume that 
shippers are affected by all dual rate systems. However, here, since 
the dual rate system at issue was simply proposed—and not yet in 
effect—no shipper could have already suffered adverse effects. 

Mr. ZeLENKO. Just a moment. 

May I call attention to the fact, and if I am wrong I ask counsel to 
correct me, that I think the evidence up to now from the Department 
of Agriculture was that they have had no complaints from any ship- 
pers, that they did not intervene in this case as a shipper? 

Mr. Bricks. The Department of Agriculture is itself a shipper, Mr. 
Zelenko. 

Mr. ZetenKo. Well, they said they did not intervene as a shipper. 
As a shipper, they said they had no complaint whatsoever. That 
was the testimony that we got. 

I ask you to take my word for it. I stand corrected if anybody 
corrects me. 

We had the Department of Agriculture last week. They said, “As 
a shipper we have no complaint.” In fact, their testimony was to the 
contrary; they were satisfied. They say they came into this case on 
a legal basis. 
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Now, the reason I ask that is this: You represent the Government 
as its legal counsel. I would assume that you in any case have pre- 
pared the background. You know who the parties are, what the 
complaints are, who comes into a case. You do not go about it in the 
abstract, do you, unless you seek a declaratory judgment to set a prin- 
ciple, but if you have a case, ordinarily speaking, you go into the 
background and find who the party is who is concerned, what the 
arguments and contentions are? Is that not the normal procedure ? 

Mr. Bicxs. I would say the normal procedure is to certainly con- 
sider all the issues the case raises. 

Mr. Zevenxko. And all the facts and all the background of the 
parties, is that right ? 

Mr. Bicxs. Generally. 

Mr. ZeLENKO. Now, here we have the Department of Agriculture 
which is the nearest thing to a shipper in this particular case, whether 
they intervened or not, and they that as a shipper they were very 
well satisfied with this dual rate; they intervened on a legal basis. 

Now, you people claim that there was a violation of section 14 third 
and that was the basis upon which the Supreme Court decided the 
case. That isintheopinion. That is correct, is it not? 

Mr. Bicxs. What is your question ? 

The Coarrman. Wait a minute. I can hear him. If you cannot 
hear him, he will talk a little louder. 

Mr. ZetenKo. The Supreme Court decided this case, generally 
speaking, on the basis that section 14 third had been violated by the 
order of the Maritime Commission to the contrary. 

Mr. Brcxs. Correct. 

Mr. Ze.EeNKo. I think we are pretty well agreed that there were no 
shippers involved here as such. This was the Department of Justice, 
the Department of Agriculture, and a carrier. 

Mr. Bicks. We are agreed that no shippers appeared as intervenors 
except in so far as the Secretary of Agriculture may be considered 
to have intervened on the basis of his cap: acity as a shipper. 

Mr. ZevenKo. Will you take my word for the fact—and this is 
something that you people should have known as the Department of 
Justice because they told us this—that the Department of Agriculture 
said “as shippers”, and we have correspondence and background that 
as shippers they were perfectly satisfied with this dual rate but they 
came in on a legal basis. You will take my word, sir, that that was 
the testimony ¢ 

Mr. Bricks. I do not disagree with you. Since the traffic involved 
was from the Far East to this country, Agriculture could not have 
been shipping. However, Agriculture ships enough on other routes to 
have a true interest, as a shipper, in the dual rates issue. 

Mr. ZeELENKO. You do not disagree with me. Will you take it as 
a fact because you have nothing to ) the contr ary, unless you have that, 
the only parties in this lawsuit were the Maritime Administration, a 
carrier, the Department of Justice, and the Department of Agricul- 
ture—the Department of Agriculture not as a shipper but just on a 
legal basis ? 

Mr. Bicxs. I will. 

Mr. ZetenKo. Then the Supreme Court decides this case on the 
basis of a violation of section 14 third. 
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Mr. Bricks. Yes, sir. 

Mr. ZetenKo. We, therefore, have no evidence at all. We have 
not had any and, if you have some I would like to have it, that any 
shipper complained of the dual rate involved in that case. Now, T 
want to call your attention to this. You are familiar with section 14¢ 

Mr. Bicks. Yes. 

Mr. Zecenxo. And it has four subdivisions, has it not ? 

Mr. Bicks. Yes. 

Mr. Zevenko. And it isa penalty statute, is it not ? 

Mr. Bicks. Can you explain what you mean by a penalty statute? 

Mr. ZeLenko. Yes, I will explain it to you because after giving the 
four subdivisions, it says : 





Any carrier who violates any provision of this section shall be guilty of a 
misdemeanor punishable by a fine * * * 

That is a penalty, is it not, a criminal or civil penalty? Do you 
agree as a lawyer that a penalty statute should be construed strictly ¢ 
That is the law, is it not—good law ? 

Mr. Bricks. You mean as a general principle! 

Mr. ZeLcenkKo. Yes. 

Mr. Bicxs. I would say so; yes. 

Mr. Zetenxo. And would you agree that, also, in the interpretation 
of any statute, congressional intent is one of the factors to be con- 
sidered generally ? Q 

Mr. Bricks. I would s say the prime factor. 

Mr. ZeLtenKo. The prime factor. And you people in the Depart- 
ment of Justice are very careful about these two principles, generally, 
whether a statute is a penalty, one that should be construed strictly, 
and what the congressional intent is, and I assume also that in many 
of your court actions you also go into whether a statute is a gener al 
one or a specific one; in other ‘words, to decide what the interpreta- 
tion is? 

Mr. Bios. Yes. 

Mr. ZetenKo. Now, I call your attention first to section 14 first, 
which is not the one involved in the Supreme Court decision. That 
has a prohibition against allowing a deferred rate to any shipper: 
is that right? 

Mr. Bicxs. Deferred rebate. 

Mr. Zetenxo. A deferred rebate to any shipper; right? 

Mr. Bicks. Right. 

Mr. ZELENKO. Now, section second says you cannot use a fighting 
ship to drive out any other carriers; is that right ? 

Mr. Bricks. Roughly. 

Mr. ZeLenKo. The first section is deferred rebates to any shipper. 
We are not involved with that. 

The second one is to drive out any carrier. 

Now the third one is to retaliate against any shipper by refusing 
or threatening by unfair methods, is that right ¢ 

Mr. Bickxs. It bars retaliation against any other shipper “or resort 
to other discriminating or unfair methods, * * * or for any other 
reason.” 

Mr. ZetenKo. And the fourth says: 

Make any unfair or unjustly discriminatory contract with any shipper based 


on the volume of freight offered, or unfairly treat or unjustly discriminate 
against any shipper * * * 
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And that is the one that was involved in the Supreme Court decision, 
is that right? 

Mr. Bicxs. Which one? 

Mr. ZELENKO. The fourth section. 

Mr. Bicxs. The Supreme Court rested its opinion on 14 third. 

Mr. ZeLtenko. You are the law oflicer for the United States Gov- 
ernment, ‘The Department of Justice chose up sides here, speaking 
in the colloquial, and decided that the Government was wrong and 
Isbrandtsen was right and they went ahead and fought the Maritime 
Board’s decision on the basis that there was a violation of the Ship- 
ping Act in 14 third. If you did not have a shipper in that action 
and this deals with retaliation against any shipper—and this is what 
I am interested in—on what did you base your stand in the Isbrandt- 
sen case { 

Mr. Bicks. As I responded to your query five questions ago on con- 
gressional intent. 

Mr. ZetenKo. That is what I am interested in. It says it is a pro- 
hibition to “retaliate against any shipper by refusing, or threaten- 
mg to refuse, space * * * because such shipper has patronized any 
other carrier * * * ” et cetera. 

We find that there was no shipper involved in this case. 

I want to know, therefore, how the Department of Justice took a 
side here to take a stand on a particular specific penalty statute 
strictly construable where they did not have what I think is a proper 
party. If you did have one, tell us. If there was any shipper in- 
volved, I would like to know because if you did not have have a ship- 
per, I do not know how your Department took a stand in this case in 
accordance with the way this particular section reads. We know that 
the Department of Agriculture was not a shipper. They told us so. 
They must have told you that. 

How did you get into it if you did not have a shipper? 

Mr. Bricks. Mr. Zelenko, I think I can respond to your question 
in two ways. 

We got into it because we believed that Congress did not intend 
section 14 third to sanction this particular dual rate system. 

Second, more broadly, you cannot base considerations of law en- 
forcement on a count of noses. Especially so where, as here, the 
challenged dual rates system had not yet gone into effect; and, in any 
event, shippers might be loathe to complain in light of their depend- 
ence on continuing commercial relations with the particular con- 
ference. 

Mr. ZeELENKO. Will you explain that, please? 

Mr. Bicxs. How many people like a particular practice or do not. 
Our job is to do the best we can to discover what Congress intended 
and to present that to the courts. 

Apparently, Mr. Zelenko, the Supreme Court agreed with us that 
Congress did noti ntend to sanction such a dual rate system. 

Mr. Zetenxo. May I suggest that nobody raised this point any- 
where in the proceedings. I have read every word of this proceeding 
from the beginning to the end in the Court and nobody raised this 
point. 

Now, this is another Congress and this Congress may have to legis- 
late and the intent of this Congress may be interpreted and I hope 
we make legislation clear. 
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You say apparently the Supreme Court agreed but I am talking to 
you as a Government lawyer now. I say that this point was not raised 
and to me it seems quite valid that, being a strictly construable stat- 
ute with a penalty, you represent the Government and it is your job 
to invoke penalties where you find there have been violations. 

Now, here it seems to me that before you can invoke this statute 
you must have a violation in regard to a shipper. This Congress that 
enacted this statute, section 14, apparently was very careful in stat- 
ing in one section “shipper,” in another section “carrier,” in a third 
section “shipper,” and I would say I would like to know possibly, and 
I am not arguing a position but looking for information as to why or 
on what basis the Department of Justice injected itself if it did not 
have a shipper to complain to it. 

You are a lawyer for the Government. If you construe this strictly 
you would not go out and charge somebody with a violation if you 
did not have a shipper to complain. 

I say the Congress that enacted this particular section was very 
careful. So, Mr. Bicks, I ask you again was there any shipper, can 
you give us the name of one shipper that complained to you or one 
shipper against whom there was a violation in this particular case 
which resulted in the Supreme Court decision? We have not been 
able to find any shipper yet. I think we have agreed on that. We 
are looking for the name of some shipper. We do not want to retry 
the case but I think it is a fair question to ask you as one of the law- 
yers involved, of the name of any shipper that complained. 

We are all agreed that the Department of Agriculture was not a 
shipper here. Wasthere anyone else in this case ? 

Mr. Bricks. Mr. Zelenko, to respond directly to your question—— 

Mr. ZetenKo. That is what I want. 

Mr. Bricks (continuing). We have the names of up to 40 shippers. 

Mr. ZetEnxKO. In this case? 

Mr. Bicxs. Who complained about the general problem. 

Mr. ZetEenxKo. In this case, sir? Pardon me for interrupting. 

We both agree. 

Mr. Bicxs. I was about to answer. 

Mr. ZetenKo. I am sorry. I did not want to interrupt. 

Go ahead, sir. 

Mr. Bicxs. We had no complaint from any particular shipper in 
this case. 

Mr. ZeLenko. That is an answer. 

Mr. Bricks. But, as I indicated to you, we cannot fully discharge 
our law enforcement responsibilities on a count-of-noses basis. 

Mr. ZeLenKo. I want to find out whether you did discharge them 
correctly, accurately. I am not interrogating the Department of 
Justice. Let me go ahead because we are interested in trying to get 
legislation here. 

Mr. Bicxs. You are interested in legislation and yet you state your 
purpose is to find out whether we properly discharged our enforce- 
ment responsibilities ? 

Mr. ZeteEnKo. We are here as a result of the Supreme Court deci- 
sion. I would assume that the arguments advanced to the Supreme 
Court by the Department of Justice were somewhat persuasive with 
some Justices of the Court. I want to find out on what basis the 
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Department of Justice took a part in that lawsuit, in order to enable 
me to legislate properly. I read the statute, the basis of the decision, 
and I do not find this point raised by anyone, but I think we agree 
that, if you are going to charge someone with a violation, whether 
it is civilly or criminally, to enforce a Federal statute, you should do 
so accurately, carefully, and with the proper party. In this statute 
14 third there is a prohibition against retaliation against any shipper. 
Now, you tell me now in this case there is no evidence of any shipper 
being wronged. The Supreme Court itself says that its decision 
applies only to this case. 

Mr. Bicks. I did not make that statement. 

Mr. ZeLenkKo. I say the Supreme Court made the statement. I am 
going to read it to you. 

Mr. Bicxs. But you are building your question on a statement which 
you attributed to me and which I did not make. 

Mr. Ze.enxo. I am not attributing it to you. I am attributing it 
to the Supreme Court. Here is what it says. 

It says: 

Since as we hold— 
and I believe you read this yourself— 


Since, as we hold, section 14 third strikes down dual rate systems only where 
they are employed as predatory devices, then precise findings by the Board as 
to a particular system’s intent and effect would become essential to a judicial 
determination of the system’s validity under the statute. 

Does that mean that the Court is deciding this case on its facts? 

Mr. Bricks. Yes. 

Mr. ZetenKo. All right. Now then, I think that I was right when 
I said that the Court said it was deciding this case on its facts. The 
Department of Justice walked into the Supreme Court and took a 
position. The Court was persuaded by the position. 

I am trying to find out how the Department came in to enforce a 
penalty statute without the Department having a basis for going in; 
that is, without conforming to the terms of the statute, that 1s having 
a shipper who complained. That is very specific in this statute. 

Can you tell me, if you did not have a shipper, was it on the ab- 
stract, the general principle against monopoly that you came in ? 

Mr. Bricks. It was not. 

Mr. ZELENKO. Well, was it on the specific facts of this case? 

Mr. Bicks. It was. 

Mr. Zetenxo. If it was, where is your shipper? 

Mr. Bicxs. As I indicated, Mr. Zelenko, I do not adopt your con- 
struction of the statute. 

Mr. Zetenxo. I am not trying to construe it. I am trying to read 
it. Will you read it and tell me if it bears any other construction but 
mine ¢ 

Mr. Bricks. It quite obviously does and the Supreme Court said so. 

Mr. ZeLEnKo. Will you explain it? 

Mr. Bicxs. You stated, Mr. Zelenko, that to show a violation of 
oa 14 third you must have a complaint from a shipper, did you 
not § 

Mr. ZeLenko. Yes. 

Mr. Bicxs. There was no complaint from a shipper here and yet 
the Supreme Court found a violation of section 14 third. And so I 
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say the Supreme Court adopted a view of this statute which differs 
from that you now urge. 

Mr. ZeLpnxo. Well, the point was not raised but I want to know on 
what basis you, as the Government’s legal officer, not you personally 
but on what basis the Department of Justice took the side of Isbrandt- 
sen instead of taking the side of the Maritime Board. Could it be 
possible perhaps that the Maritime Board was correct, that they had 
no complaint by any shipper here and, therefore, this was not a 
violation ¢ 

Let me read it to you. There is a prohibition against retaliating— 
against any shipper by refusing, or threatening to refuse, space accommodations 
when such are available, or resort to other discriminating or unfair methods, 
because such shipper has patronized any other carrier or has filed a complaint 
charging unfair treatment * * * 

L do not think that that bears any other construction. 

Mr. Bicxs. Mr. Zelenko, “or for any other reason.’ 

Mr. ZetenKo. Against the shipper, against the shipper. 

Now that is why I come back to my original question: How did 
the Department of Justice decide in this case, which was the specific 
state of facts, on what basis did it take the side of the carrier instead 
of the side of the Maritime Board ? 

Mr. Broxs. First, let me point out that all of the shippers in this 
case were Japanese. 

Mr. ZeLtEnKO. You said there were not any shippers. 

Mr. Bricks. No, I said all the shippers involved in the particular 
conference agreement at dispute here were Japanese. And, second, we 
took our position on the basis of many complaints from shippers, 
affected by coercive dual rates employed by conferences, that Congress 
could not have intended to permit such practices. 

Mr. ZELENKO. I think we have agreed that there were not any ship- 
pers who made a complaint. What do you mean by “involved”? 

Mr. Bricks. What do you mean by “involved,” Mr. Zelenko? 

Mr. Zetenxo. I am asking you. All we had were carriers, no 
shippers. 

Mr. Bicxs. There were no shippers who intervened. It does not 
follow that shippers were not affected by this agreement. 

Mr. ZetenKo. Maybe they were affected fav orably, not unfavor- 
ably. 

Mr. Bricks. Maybe. 

Mr. ZetenxKo. If shippers were affected favorably, then you surely 
had no right in here because this statute gives you the right to go 
ahead or you should go ahead if shippers are affected unfavorably. 
You did not know whether they were affected favorably or unfavor- 
ably, according to the way I see it, and I have not heard anything 
to the contrary. Yet your Department had no evidence as to how the 
shippers were affected except that some carrier came in. But if they 
were affected favorably, you will agree you had no standing in court 
at all. 

Mr. Bicxs. Mr. Zelenko, to go back to the position that I have ex- 
pressed to you before, we took the position we did before the Board 
because it was our view that Congress did not intend the Board to 
have the power to approve this particular dual-rate system. 

Mr. Zetenxo. Pardon me. On what did you base it? That is what 
I am trying to find out. 


‘ . 
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Mr. Bicxs. On a study of the congressional intent for this statute. 

Mr. Zelenko, you are absolutely right, the very choice you now have 
before you, the choice of what shall the intent of C ongress be in the 
future. 

Mr. ZeLENKO. We know that, sir, but the point is this: These hear- 
ings and the temporary legisl: ation that we enacted at the last Con- 
gress were the result of this Supreme Court decision. If we had 
not had this Supreme Court decision we would not be sitting here 
now. Dual rates would go ahead, each case would be decided on its 
merits, and we might have had another case. 

In the last case, the Department of Justice intervened. They said, 
“There has been a violation and that is why we are taking this side.” 
Yet, we find now that the Department of Justice went in on the ab- 
stract on a general theory but not on the facts, because, if you had 
facts, you would have the name of at least one shipper who was dis- 
criminated against. Then I would say it was proper and that is 
what I am waiting for, sir. Nobody considered the point that I 
raised. I think I am entitled to read what I read here and to find out 
what the meaning of plain and simple language is. Is it possible 
that the Department of Justice perhaps did not come across this 
point ? 

Mr, Bricks. Your point is? 

Mr. Zetenxo. The point is that you have not got a proper party to 
put you into the lawsuit. That is what I am trying to find out. Did 
you have a party? In my view, and I shall not belabor it any 
further, the Department of Justice did not have a shipper and be- 
fore the Department of Justice could have gone into this lawsuit 
properly they had to have a shipper who was discriminated against. 
That is what this section reads. If you ever come up with anything 
to the contrary, I would like to know it, if you come up with the 
name of one shipper. I am just looking for facts. 

Now there is no answer to my question up to now. 

The Cuarrman. Will you yield? 

Mr, Zevenxo. I yield, Mr. Chairman. 

The CuHarrman. The Department of Agriculture’s testimony 
showed that they were favorably treated. 

Mr. ZELENKO. Yes. 

The CuatrmMan. It showed that the treatment to them as a shipper 
was most favorable. 

Mr. ZELENKO. That is right, Mr. Chairman. If they, as the only 
shipper in the case, found their position most favorable, then the 
Department of Justice surely had no place in the lawsuit under sec- 
tion 14 third. This is only when the shipper finds itself unfavorably 
positioned. 

My colleague, Mr. Garmatz, said that perhaps the Department of 
Justice construed the Department of Agriculture as a shipper. 

Mr. Bicxs. No, not in thie particular case. 

Mr. ZetenKo. You did not? 

Mr. Bicxs. No. 

Mr. ZeLENKO. Then, you surely had no right in this lawsuit in my 
humble opinion, because you did not follow the terms of this statute 
because this was a specific case. 

Mr. Ray. Would the gentleman yield ? 
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Mr. ZetEen«Ko. I yield. 

Mr. Ray. Iam mixed up and I would like to be cleared up. 

Mr. ZeLEnKO. Yes, sir. 

Mr. Ray. If this were a prosecution under the section of the statute 
that you have referred to, I think I would agree with your line of 
reasoning. I understand that this was not that sort of a case. This 
was a case instituted by one shipping company to contest an order of 
the Maritime Board. 

Now, in that casse there is not the kind of a situation you would 
have, it seems to me, if you were prosecuting for violation of the 
statute we have been considering. In fact, as I understand the testi- 
mony, the Department of Justice is required to handle the case of the 
Government in a proceeding of this kind. It did not institute the 
case. The case was there. The position of the Government had to be 
asserted and the Department of Justice felt on the law, and I am just 
paraphrasing their testimony, that the order of the Maritime Board 
went outside the law. 

Now, whether they were right in referring to this statute or should 
have referred to some other statute, I am not prepared to say, but 
it seems to me that we have the kind of case which does not raise a 
question as to whether a shipper is involved. The law gave Is- 
brandtsen the right to take its case to court. If it did, the law re- 
quired the Department of Justice to present the Government position. 
That raised a question of law and the Department decided as a mat- 
ter of law that the Board has misused its authority. 

I do not see any question in this kind of a case as whether there 
is a shipper who could institute or initiate a prosecution under 
section 14 third. 

Mr. ZetenKo. I suggest this to my distinguished colleague. 

I have not urged that this section requires a shipper to bring an 
action. I agree that it is the duty of the Department of Justice to 
enforce the law, to enforce the statute and to take the Government’s 
osition. 

My point is that neither do I disagree that Isbrandtsen had a right 
to resist the Maritime Board’s decision. 

I do disagree with my colleague in his interpretation of this 
statute. This is a penalty statute and it says that the penalty shall 
be invoked if any shipper was discriminated against. 

Now, if the Department of Justice finds the shipper or shippers 
were discriminated against, then the Department of Justice invokes 
this statute. If no shippers were discriminated against, then I say 
it was the duty of the Department of Justice to maintain and sustain 
the position of the Federal Maritime Board. 

The point is this: That the reason they came in and how this 
thing followed in the Supreme Court was if there was a violation 
of the law, a penalty violation and somebody was violating the law, 
of course the Supreme Court could say that that party has no right to 
violate the law, but what I wanted to find out is why the Department 
of Justice took the side of Isbrandtsen instead of the side of the 
Government in its interpretation because, if it interpreted this statute 
correctly, it would find that no shipper had been discriminated 
against, and why can we say that? Because we have no evidence of 
one shipper coming in and saying, “I have been discriminated 
against.” 
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Mr. Ray. Will the gentleman yield further ? 

Mr. ZELENKO. Yes. 

Mr. Ray. It still seems to me that we do not have that kind of 
case. Isbrandtsen made the case and created the issues. The De- 
partment of Justice, as I understand the testimony, reached the 
conclusion purely as a question of law not as a question of penalty. 
There is no question of penalties involved in the case that Isbrandtsen 
brought. 

Mr. Zetenko. If my colleague permits me, the Department of 
Justice reached its conclusion as a matter of abstract law, but, as a 
matter of fact. there was nothing in the facts of this situation upon 
which they can base their stand. That is the point we have arrived at. 

Mr. Ray. I think they made clear what the facts were insofar as 
they were necessary for an opinion as to the law. 

Mr. Zetenko. Perhaps my distinguished colleague may make the 
position of the Department of Justice clear. They have not, to my 
satisfaction, indicated on what basis they have come in. I have tried 
to point out, and I think my colleague also suggested that perhaps 
under another statute and another section it might have been more 
appropriate, but under this particular section, which is the basis of 
the Supreme Court decision, the Department of Justice did not raise 
that point and I say that Isbrandtsen, as such, was not in the position 
of a shipper because if you did not have some shipper who was dis- 
scriminated against, and let us say they were all satisfied, then the 
Department of Justice had no busines in the lawsuit, at least not on 
the side against the Maritime Board. 

Mr. Ray. If I may add one more thing, there could not be a shipper 
affected because the court proceedings tested the validity of an order 
of the Maritime Board which had not yet gone into effect. You can- 
not, as I see it, have a penalty proceeding of the kind that would re- 
quire an aggrieved shipper. 

Mr. ZeL_ENKO. I think my colleague perhaps misinterprets me. I do 
not say there should have been a penalty, but I say if this entire case 
was decided on this section nobody raised what, to my mind, was the 
most relevant point: somewhere along the line, if you are deciding un- 
der this section, some shipper who was discriminated against. That 
is what this section alludes to regardless of the procedural aspects of 
the case, whether it came before the Board as an order, whether there 
were any penalties. 

Before this section can be invoked—and I say it is very clear— 
somewhere along the line some shipper would have had to come in and 
say, “I was discriminated against.” I do not say that that would limit 
the parties in the case to the shipper. It might from then go right 
to the Supreme Court but, until we have had evidence—and appar- 
ently there is none here—that some shipper was discriminated against 
under this subdivision 3, I say and I say most humbly and I may be 
wrong—this is my opinion but the point never was raised—it could 
not have been decided on this basis. 

Mr. Ray. I have just one more sentence to finish what I was say- 
ing. 

The Department points to another section of the statute as the rea- 
son why it is in the case. 

Mr. ZeLtENKOo. That is a procedural section, 
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Mr. Ray. It had to be in the case. It «id not start the case. 

Mr. ZELENKO. It was a proeedural section, Mr. Ray. 

Mr. Ray. That made the Department present the position of the 
Government in the litigation that had been instituted against an 
agency of the Government. 

Mr. ZeLenxo. Mr. Ray, you see, the section that Mr. Bicks is allud- 
ing to is this: Once they find a position they ..eed statutory authority 
to goin. The other section that he alludes to gives them the statutory 
authority that lets them go in. 

Mr. Ray. It forces them in. 

Mr. Zevtenxo. If they find a violation. I say we have not had it. 

Mr. Ray. Thank you. 

Mr. Zetenko. Thank you. I would like to proceed. 

Now, let me ask you this, Mr. Bicks. You have lived somewhat with 
this problem and you are the legal man here and we want your assist- 
ance and the assistance of the Department: Do you concede that this 
situation in the shipping industry involving foreign competition, 
foreign flags, is somewhat unique? It is a little different than the 
usual domestic situation. 

Mr. Bicks. It certainly is. It is absolutely the only area in our 
economy where Congress has delegated to a private group the power to 
set rates without any Government F regul: ution. 

Mr. ZeLtENKO. I am not talking about a private group. T am talk- 
ing about the general situation in the industry. That is somewhat 
unique, is it not, directly competing with foreign shipping? 

Mr. Bicxs. The facts of every industry are unique, Mr. Zelenko. 

Mr. ZetenKo. Would you say that this is somewhat different than 
the ordinary domestic economy business ? 

Mr. Bricks. I would say the facts of every industry are unique. 

Mr. Zetenxo. All right. Now, it is the feeling of the Department 
of Justice that, as an absolute policy, the Department of Justice is 
against monopoly as such. You represent the Department of Justice. 
I would like to get your feeling on it in order to help us legislate. 

Mr. Bicxs. When you assume a position of responsibility in the 
Antitrust Division and take your oath of office you are bound to 
enforce the antitrust laws. 

I would point out that the antitrust laws do not proscribe monopoly. 
They proscribe monopolization. 

Mr. Zetenko. What is the difference ? 

Mr. Bicxs. For the purpose of a monopolization case, you must not 
only pre monopoly in the concrete, but also some limited ingredi- 
ent of intent. This has been defined by the courts primarily in terms 
of achieving a position of monopoly in a not unintended fashion. 

Mr. Zecenko. That is a lot of legal talk and I frankly, having been 
a lawyer for 30 years, do not understand a lot of legal talk. I want to 
reduce that to some position where, if I have to explain a law that I 
enact, I can explain it. 

Monopoly, as such, the banding together of any group, the Depart- 
ment of Justice is not against that. They are against any group 
getting together if the group wants to act in an unfair way to eliminate 
competition. 

Mr. Bicxs. Monopoly does not involve banding together. Monop- 
olization involves actions by one company. I do not mean to be tech- 
nical. But I do not get the point of your question. 


ri 
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Mr. ZELENKO. What I want to know is this. Here we have a con- 
ference made up of American ships and foreign ships. You people 
some in and say, “Well, this was not fair. The idea of this particular 
dual-rate system is to e! minate competition. Therefore, the Depart- 
ment of Justice steps int », the case.” 

Mr. Brcxs. Mr. Ray.has already gone into this at some length and 
explained that your description has nothing whatever to do with how 
we got into this case. 

Mr. ZELENKO. Now, Iam talking generally. 

Mr. Bricks. How we generally enforce the antitrust laws? 

Mr. ZeLENKO. No, in “this particular situation you said, and when 
I say “you,” I am talking about the Department on whatever basis 
they formulated their injection into the lawsuit, said, “We do not like 
it because it is intended to eliminate competition.” Was that the 
stand ? 

Mr. Bicxs. The basis for the suit under the antitrust laws was 
threefold: First, that the dual-rate system there attacked was illegal. 

Mr. Zetenko. You are talking now of the specific case, the Su- 
preme Court case ? 

Mr. Bicxs. No, the case before this which is the only time we have 
challenged the dual-rate system under the antitrust laws. 

Mr. ZetenKo. Let me ask you this generally. Is the position of 
the Department that they do not like dual-rate systems in steamship 
conferences / 

Mr. Bricks. I do not think, except as I have indicated here, that we 
have ever had any flat overall position. We will proceed against a 
particular dual-rate system where it violates the antitrust ‘laws if 
Congress gives us the power to do so. If Congress decides that we 
can not, we will not. 

Mr. ZeLtenKo. I want a legal opinion, if you can give us one. 
Legally speaking, then, the Department of Justice is not against 
dual-rate systems, as such. Is it or is it not? 

Mr. Bicxs. Under the antitrust laws? 

Mr. ZetenKo. Under any law. I want the position of the Depart- 
ment of Justice. You people are our lawyers. We have to draw 
legislation. We may legislate permitting dual-rate systems. You are 
our lawyers. We are asking you for advice. 

Is the Department of Justice for or against dual-rate systems gen- 
erally, not particularly. 

Mr. Bicxs. The position that I would urge there is that thus far 
there has been no factual necessity shown for overturning the 
Isbrandtsen rule. Before Congress does so, it should await some 
years of maritime industry operation under the Isbrandtsen rule. 

Mr. ZeLtenxo. Now, you just repeated what you said. As the 
chairman indicated to you, I do not know how much background 
the Department of Justice has in this entire situation because after 
reading that case, and finding out that there was not any shipper in- 
volved, I do not know how much practical ground they had. 

Mr. Bicxs. Mr. Zelenko, no shipper could “have been ‘affected be- 
cause the rate had not yet gone into effect. 

Mr. ZeLtenko. You are making my point stronger. Let us go back 
to my first question. What is the feeling of the Department of 
Justice on dual rates as such in conferences? Do you think that is 
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an unfair question or do you feel that each conference with a dual- 
rate system should stand on its own particular facts? 

Mr. Bicxs. Under the antitrust laws each agreement would have to. 

Mr. ZeLENKO. In other words, there is no general objection from 
the Department of Justice against a dual-rate system in a conference ? 

Mr. Bricks. Provided we are free to attack those dual-rate systems 
that violate the antitrust laws. 

Mr. ZevtenKo. Assuming that there is one dual rate system in one 
conference that violates the antitrust law, of course I would say you 
have the right, but as a general proposition the position of the De- 
partment of Justice is that, unless there is particular evidence shown 
violating the antitrust laws, the Department of Justice does not have 
any particular feeling against dual rates, as such, unless there is 
violation shown ¢ 

Mr. Bricks. I would respond to that question by saying that I 
think it would be possible to draw a so-called dual-rate system in the 
form of a standard requirements contract that would stand up under 
the antitrust laws. 

Mr. Zevenko. I am very interested in that. You say that we could 
properly draw legislation permitting dual rates in a conference 
which would meet the requirements of the antitrust laws. You say 
it is possible to do that ? 

r. Bicxs. I would say dual rates in the form of a requirements 
contract. That is right. 

Mr. ZeLenxKo. It is possible. In other words, there is not any gen- 
eral prohibition in the law against dual rates but there may be a 
particular violation or a particular dual rate in that conference that 
may bea violation. Is that your position ¢ 

Mr. Bricks. If by dual rates you will accept my definition primarily 
in terms of a standard requirements contract. 

Mr. ZeLenKo. Let me ask you this: Has the Department of Justice 
considered, when it uses the expression “competition,” the competi- 
tion of foreign flag vessels, or, when they talk about eliminating 
competition, and you talk about eliminating competition in your 
ee, here, do you mean eliminating competition of American 

agships ? 

Mr. Bricks. I mean eliminating competition from nonconference 
members, be they independents or tramps. 

Mr. ZeLenxo. Well, that is one category, independents or tramps. 
us get another category which is involved here, American or 

oreign. 

Mr. Bricks. I would say we do not distinguish between the two so 
long as the American commerce is affected. 

Mr. Zetenko. Do you mean if there was a discrimination, let us 
say, against foreign flag ships, that the Department of Justice could 
step in? 

Mr. Bricks. I donot follow your question. 

Mr. Zevenxo. Here is the point. You talk of competition. You 
have divided up the ships, tramp or conference, or nonconference. 

Now, I say there is another division which you should consider, 
American conferences, nonconference, and tramps and foreign con- 
ference, nonconference and tramps. 

Mr. Bicxs. That is true. 
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Mr. ZeLENKO. Suppose there is discrimination, and I do not know 
whether it ever could be possible, by a conference ee foreign 
shipping. Do you people step into that, a foreign independent? I 
want to know where the violations could take place. 

Mr. Bicxs. Violation of the antitrust laws occurs whenever the 
foreign commerce of the United States is directly and unreasonably 
restrained. 

Mr. ZELENKO. May I suggest, sir, that I am not talking about flags 
of convenience; that is, ships operated by American companies under 
foreign flags. I am talking of foreign companies—Japanese, English, 
Norwegian, Danish. When you suggested that the Department of 
Justice was against eliminating competition, were you talking also 
of the competition of independent foreign operators such as Japanese, 
such as Norwegian, which has nothing to do with flags of convenience? 
I want to know whether you considered that. 

Mr. Bicks. We certainly do. 

Mr. ZeLENKO. Would you say that an American vessel, noncon- 
ference, from what you know of the situation could compete in rates 
with a foreign vessel over the same route, let us say, one individual 
American vessel and one individual foreign vessel ? 

Mr. Bicxs. I would say the American vessel has the right to try if 
it would like, 

Mr. ZeLenKO. Let us be practical. It could not compete, could it? 

Mr. Bricks. Then why would it try? 

Mr. ZeLENKO. I want to ask you this because you are supposed to be 
familiar with this. You are our lawyer. You have all the back- 
ground, all the education. That is why I am trying to find out. If 
you have an individual American ship, nonconference, and an indi- 
vidual foreign ship, what does your research show if they are both 
competing to get a certain shipment? Who will get it, the foreign 
ship or the American ship? 

Mr. Bicxs. Would the American ship be a subsidized operation ? 

Mr. ZevtenKo. No; an unsubsidized American ship and a foreign 
ship. Who could ship cheaper? 

Mr. Bicxs. I cannot answer that in the abstract. 

Mr. ZELENKO. What is that? 

Mr. Bicxs. I cannot answer that in the abstract. 

Mr. ZeELENKo. You cannot even give me an opinion ? 

Mr. Bicxs. No; you cannot give opinions in the abstract. 

Mr. ZeLENKO. You cannot? 

Mr. Bricks. Not in the abstract. 

Mr. ZeLENKO. Your Department has not studied that. 

Now, sir, you may laugh. You say “eliminating competition.” I 
think my question is fair. I want to know what kind of competition 
you say is unfair, what kind of competition you say the conferences 
are trying to eliminate. 

Mr. Bicxs. Mr. Zelenko—— 

Mr. ZetenKo. Then I asked you a specific example and you say, 
“Well, I cannot answer that.” 

Now, let me ask you this. Do you concede or do you know whether 
a foreign vessel operates more cheaply and can give cheaper rates 
than an American vessel, let us say, similarly situated, an unsubsi- 
dized American vessel paying American wages, with American 
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standards, and a foreign vessel of the same size, same tonnage, on the 
same route { 

Mr. Bicxs. If what you are asking is whether most foreign vessels 

can operate more che: aply because of different labor standards and 
other factors than American vessels, the obvious answer is “Yes,’ 

Mr. ZeLtenKo. Just a moment. W ould you say that that is a fair 
question and a fair answer, knowing the facts as we do? 

Mr. Bricks, I would think so. 

Mr. ZeteEnKOo. Now we have a conference. The conference, as you 
said before, the average conference was made up of 82 percent foreign 
vessels, or you picked one which was made up of 82 percent. 

Mr. Bicxs. I did not pick one. We surveyed all conferences. 

Mr. ZeELEN “4 82 percent foreign vessels. 

Mr. Brcxs. I did not say that. I said 82 percent of all shipping 
conferences had a majority of foreign members. 

Mr. Zetenxo. Let us say that most of the conferences had a ma- 
jority of foreign members. 

Mr. Bricks. 82 percent. 

Mr. Zetenxo. These conferences are voluntary associations, are 
they not? 

Mr. Bicxs. They are voluntary associations, but under the dual- 

rate system it is very difficult to survive unless you are a member. 

Mr. ZeLen«Ko. Will you answer one question at a time, as we law- 
yers say ¢ 

They are voluntary associations, are they not? The conference is 
a voluntary association. 

Mr. Bicks. Subject to the caveat described, the answer is “Yes.” 

Mr. Zevenko. Allright. Now, we have : agreed that a foreign ship, 
and whether you and 1 agree or not I think the evidence shows it, can 
undersell or undership an American vessel. They can take the stuff 
a lot cheaper if they operate independently. Now they get together 
in a conference. The foreign vessels and: the American vessels get 
together in a conference ina voluntar y association. 

‘Does that not by itself assist the American vessels in remaining in 
memes Instead of these foreign vessels competing with the Amer- 

‘van vessels, they decide not to ‘compete because, if they competed, 
ee could put them out of business, they could underprice them. 
Does it not follow on that point alone and not going to dual rates, that 
by voluntarily getting together with American “shipping they are 
helping the American maritime indust ry to survive? 

Mr. Bicxs. Mr. Zelenko, your question assumes a necessary relation 
between conferences and dual rates, 

Mr. ZeLenko. I am not assuming anything about dual rates. I am 
just up to conferences, as such, now, one rate, no dual rates. They 
get together and say, “We have one rate,” the foreign shippers and the 
American shippers. If they did not have the conference and competed 
against each other, the foreign shipper could put the American out of 
business. 

Mr. Biexs. That is the argument. 

Mr. Zetenko. That is the fact. 

Mr. Bricks, We have never tried it and found out. 

Mr. Zetenko. It has been tried. 
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Mr. Bicxs. When, before 1916? 

Mr. ZevenKko. Well, there was a conference in which the carrier in- 
volved in your case was dispersed and the bottom was cut out of the 
market. Did you know about that? 

Mr. Bicxs. Yes, Mr. Zelenko, rates were cut—but is that necessarily 
undesirable ? 

Mr. ZELENKO. Was that not, the situation I am talking about, free 
competition ? 

Mr. Bicxs. What is your question ? 

Mr. ZetenKo. Well, let us put it this way. If you had free compe- 
tition, no conferences in this worldwide shipping game, is it not fair to 
say that the foreign ships would put the American ships out of busi- 
ness, ship for ship ? 

Mr. Bicxs. I do not know that. 

Mr. Zetenxo. Well, should you not know it, as the Government 
lawyer here? That is what we are trying to find out because, if you 
can give us the answer to that, then we would know whether to legis- 
late to permit conferences and from this to permit dual rates. Is there 
anything in the Department that could give us any statistics and 
facts ? 

Mr. Bicxs. There is nobody any place that can give you any sta- 
tisties. Because the American foreign shipping industry has not oper- 
ated without conferences for 40 years. 

Mr. Zetenko. Do you mean to say that all shipping routes have 
conferences ? 

Mr. Bicxs. Generally. 

Mr. Zetenko. Well, have you any shipping routes that have no 
conferences ¢ 

Mr. Bicxs. I know of no major shipping route without conferences. 

Mr. ZeLENKO. Do you know of a minor shipping route, any shipping 
route where you have American and foreign? Do you have any evi- 
dence to show what happens without conferences where there is open 
competition between American and foreign ? 

Mr. Bicxs. No, we do not. That is why I cannot respond to your 
question, 

Mr. ZetENKO. Would that not be one of the bases upon which the 
Department of Justice would formulate its policy as to whether there 
is unfair competition here or monopolistic practices? Would not that 
knowledge be one of the bases upon which the Department of Justice 
could formulate its opinion ? 

Mr. Bicxs. By “that knowledge” you mean how the American 
merchant marine would operate without the conference system ? 

Mr. Zetenxo. Yes, in free competition. 

Mr. Bicxs, It certainly would be if we were ever attacking just the 
conference system, but we never have. 

Mr. ZeLeEnKo. Then you agree that the conference system in and of 
itself is not objectionable? I am looking for the position of the De- 
partment of Justice. 

Mr. Bricks. We, thus far, have not brought an antitrust suit chal- 
lenging it. 

Mr. Anruso. Mr. Chairman, may I know how long Mr. Zelenko is 
going to take? I think other members here want an opportunity to 
ask these questions. 

3715959 18 
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If you are going to be the advocate for all of us, I will just keep 
quiet. 

Mr. ZeLenxo. I will yield to the gentleman. 

I will yield to everybody on the committee and return later. If 
anybody else has any objections, go ahead. 

I am looking for information. Perhaps some member would look 
for information for a longer time, but I will yield to my distinguished 
colleague from New York, who has just become a member of the com- 
mittee, and wants to ask questions. 

Mr. Anruso. I resent that last statement that because I just became 
a member. 

Mr. Zetenxo. You said I was trying to be the advocate for every- 
one. I yield. 

The Cuarrman. The Chair wants to be as generous to the member- 
ship and to the witnesses as may be possible. 

Mr. Bicxs. Thank you, sir. 

The Cuarrman. I am the one who sits here for quite a long time. It 
is interesting tome. I want to learn all about this. 

Mr. Zetenko. I yieldto thechairman. I yield my time. 

The Cuairman. I would like to refer here to the Attorney General’s 
National Committee To Study the Antitrust Laws, of which you were 
executive secretary. 

On page 276, this language appears: 

Resolution turns initially on the construction of the language and design, not 
of any antitrust statute, but of the Shipping Act. The committee feels that this 
requires a factual judgment concerning, first, the role of shipping conference ac- 
tivity in our national shipping policy and, second, the necessity of the dual rate 
system to such conferences. 

Even if the dual contract system should, upon factual inquiry, be deemed essen- 
tial to shipping policy and authorized by the statute, this committee recommends 
that the Board require that conference membership be open to all qualified ship- 
ping companies. 

Well, it is as of this date, is it not ? 

Mr. Bricxs. I think the Chairman of the Maritime Board indicated 
that their policy is not to approve conference agreements unless those 
conditions are met. 

ryy _ x” . . 

The CuatrmMan. From the study you made, you know that it is, so 
there is no hemming and hawing about that. 

In any event, we feel that the conference pilus the dual-rate system should not 
be extended beyond whatever is its proper rate stabilizing function to enable 
private groups to limit the supply of competing bottoms. Should the Board feel 
legitimate need for the control of shipping supply, then they should seek addi- 
tional legislation lodging such controls, not in private hands, but rather they are 
in a system of certificates of public convenience and necessity. 

So I take it from this that you feel as if the Maritime Board does 
not exert enough influence or have enough staff or jurisdiction to 
properly control the dual-rate system. Is that what this means? 

Mr. Brexs. I do not think so. 

Phe CHarrman. What do you mean by you do not think so? 

Mr. Bicxs. Sir, I do not think it would be proper for me to com- 
ment on the adequacy of the Maritime Board staff. 

Che Cuarman. What are you talking about here ? 

Mr. Brexs. In the committee report ? 
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The Cuarrman. Yes. I am reading from the report of the com- 
mittee of which you were the executive secretary, and that is what 
has been in my mind. Would the Maritime Board, if it were recon- 
structed in some way, meet your objection to the dual-rate system ? 

Mr. Bicxs. I think operating under a properly devised statute, yes. 

The CrarMan. That is what attracted my attention in this case. 

Mr. Bricks. I think you are absolutely right, Mr. Chairman. Could 
I modify my answer to your question two questions ago concerning the 
freedom of entry into conferences ? 

You asked me was the present conference system open to all, as I 
understand it, and I responded “yes,” relying on the Board opinions. 
As I understand it, my answer would not be accurate because my un- 
derstanding is that no tramp can join a conference system. 

The Cuarrman. They are no: scheduled sailings ¢ 

Mr. Bicxs. That is right. 

The Cuamman. So that we do not take tramps in this category and 
you could not bring tramps into this category so that you get further 
afield all the time. 

This interests me. We are seeking in these hearings to try to ascer- 
tain just what would meet the requirements of the Department of 
Justice in the antitrust laws and meet the peculiar situation that we 
experience in this industry, in an industry where certainly all Amer- 
cans, you and others, joa be interested in its maintenance. 

Mr. Anruso. Mr. Chairman. 

The CHamman. Yes. You are evidently going to be here tomorrow. 
I can see that now. Tomorrow sometime will you bring in a memo- 
randum suggesting what should be done here in line with your state- 
ment in this report ? 

Mr. Bicxs. Mr. Chairman, may I pray your leave on a matter? I 
had made a commitment to be in Pittsburgh tomorrow. If it meets 
your convenience, may I come back at some later date or would you 
like me to cancel that ? 

The CuarrMan. You will have to be here tomorrow. These gentle- 
men are going to have to follow up this testimony you have been 
giving. 

Mr. Anruso. Mr. Chairman. 

The CuHarrmMan. Yes. 

Mr. Anrvso. I do not believe that you have been given the full op- 
portunity to explain to this committee just how and why you got into 
this case. 

Would you mind doing that, sir? 

Mr. Bricks. Yes, sir. B sy “this case,” you mean the /sbhrandtsen 
case ? 

Mr. Anruso. That is correct. 

The CuatrMan. That is all right. 

I want to say again we are not trying the Supreme Court case over 
again. We are trying to find some way that we can carry out our re- 
sponsibility to the American merchant marine. 

Go ahead, sir. 

Mr. ANFU so. Will you answer that question, sir? 

Mr. Bicxs. We began first with the Far East Conference case 
under the antitrust laws. The Supreme Court dismissed our com- 
plaint in the Far Fast Conference case saying that before the Supreme 
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Court or any court would pass on the legality of a dual-rate system 
under the antitrust laws the Board must first pass on the legality of 
that system under the Shipping Act. 

After the Supreme Court dismissed our antitrust complaint, a a par- 
ticular dual-rate system, the one challenged in the Isbrandtsen ¢ ase 
was filed with the Board and Board approval was sought. The du: ul- 
rate system had not actually gone into effect. 

As my colloquy with Mr. Zelenko indicated, we thereupon, follow- 
ing the sole path left open to us, following the Supreme Court deci- 
sion, went before the Board. And, after the Board sustained the par- 
ticular system there, we were obliged by statute to take a position. 
We urged that the particular dual- “rate agreement was without sanc- 
tion in law before the court of appeals and later before the Supreme 
Court. Is that a full explanation ? 

Mr. Anrvuso. Yes, that is a full explanation as far as I am 
concerned. 

Now the Department of Justice has no interest whatsoever in the 
case ? 

Mr. Brcxs. Except as lawyers. 

Mr. Anruso. Except as lawyers, is that correct ? 

Mr. Bicxs. Exactly. 

Mr. Anrvuso, And in trying to interpret the maritime statutes, is 
that correct, sir? 

Mr. Bicxs. Exactly. 

Mr. Anruso. Now, you concede that the power of legislating be- 
longs to the Congress ? 

Mr. Bicxs. Completely. 

Mr. Anruso. And you concede that we have a perfect right to pass 
a law establishing a dual-rate system ? 

Mr. Bicxs. Completely. 

Mr. Anruso. And to do that, as an agency of government you are 
perfectly willing to cooperate in the discharge of our duties, is that 
correct, sir? 

Mr. Bicxs. Of course. 

Mr. Anruso. Would you mind submitting to the committee at some 
future time a memorandum as a lawyer advising the Congress just 
how we can pass a dual-rate system which might stand up in court? 
Would you mind doing that ? 

Mr. Bicxs. That was what you asked, was it not, Mr. Chairman ? 

The Cuarrman. That is what I referred to. 

Mr. Bicxs. I think it is going to be very hard to do a good job on 
it overnight, May I have some more time on it? 

The CuarrMan. I will talk to you after we recess about appearing 
tomorrow. 

Mr. Anruso. If I may comment on that, Mr. Chairman, I think 
that your question and what I refer to is so important that perhaps 
we could give him a little more time. 

Mr. Bricks. It would be very hard to do overnight. 

The Crarrman. Yes. I wanted you to comment on this but we 
are going to be in session a long time. 

Mr. Anruso. In other words, what I am trying to get at is to get 
your full cooperation because we have a job to do and so do you. 

Mr. Bricks. Yes, sir. 
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Mr. Anrvso. It is perfectly proper for us to ask different depart- 
ments for assistance in that direction. 

Mr. Bicxs. We will be glad to help in any way we can. 

Mr. Anruso. Thank you. 

Now, for the time being, may I ask you this question? I was here 
when the counsel for the ‘Department of Agriculture testified, and he 

said that he could not conceive of a dual-rate system which w ould not 
violate the act as well as the decision of the Supreme Court in the 
Isbrandtsen case. 

You are not of that opinion, sir? 

Mr. Bicxs. Now I think that I could suggest to you a form of 

requirements contract that probably would stand up. 

Mr. Anruso. This is my last question, Mr. Chairman. 

In your conclusion on page 25, you said: 

Instead, we urge that Congress await the experience to be gleaned from some 
years of shipping industry operation under the Isbrandtsen standard for dual 
rates before adopting any other rule. 

Now the Isbrandtsen case did not establish a standard, did it? 

Mr. Bicxs. The Isbrandtsen case construed the Shipping Act of 
1916 in a way in which it had not been construed before, at least 
by the Board. 

Mr. Anruso. It was limited to those particular facts and did not 
establish a standard that could guide us in the future ¢ 

Mr. Bicks. That is right. 

Mr. Anrvso. Is that correct, sir? 

Mr. Bicxs. Yes. I have in mind building on the suggestion by the 
Supreme Court at page 13 of their slipsheet opinion distinguishing the 
contracts at issue there from the contracts which were before the Alex- 
ander committee. 

The Supreme Court said: 

These contracts— 
referring to the ones before the Alexander committee— 
were very similar to ordinary requirements contracts. They obligated all mem- 
bers of the conference to furnish steamers at regular intervals and at rates 
effective for a reasonably long period, sometimes a year. The shipper was 
thus assured of the stability of service and rates which were of paramount 
importance to him. Moreover, a breach of the contract subjected the shipper 
to ordinary damages. 

It is quite common in many areas of business to charge lower rates— 
rates justified by demonstrable and measurable lower “costs—on long- 
term requirements contracts than on particular spot sales. This same 
principle might well be applied to the dual-rate problem. 

Mr. Anruso. I thank you, Mr. Chairman, if you and Mr. Zelenko 
did not mind the new member asking those few questions. 

The CuHatrman. We all in the heat of discussion sometimes get 
pretty warm with each other. 

Did I understand now that you meant in the remarks in reference 
to the Supreme Court decision that you just read that the confer- 
ences were not living up to their bargaining with respect to dual-rate 
contracts ? 

Mr. Bricks. I did not mean to suggest that conferences were breach- 
ing particular dual-rate contracts. 
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The Cuarrman. Did I understand that they were not furnishing 
scheduled sailings, space, and rates projected into the future? Did 
I understand you to mean that ? 

Mr. Bicxs. No, I meant only that they are not obliged to by some 
present contracts, 

The Cuarrman. That is the contract that they do that? 

Mr. Bicxs. No, some present contracts do not. 

The CuarrMan. In conferences / 

Mr. Bicks. That is right. 

The Cuatrman, Mr. Ray. 

Mr. Ray. I have no further questions, sir. 

The Cuarrman. Mr. Glenn. 

Mr. Gienn. I have no questions, sir, not today. 

The Cuairnman. Mr. Downing. 

Mr. Downtna. I would like to suggest, Mr, Chairman, that Mr. 
Bicks’ memorandum also include some recommendations to strengthen 
the jurisdiction of the Federal Maritime Board if he has any such 
recommendations. 

As I recall, you made some statement that the Maritime Board did 
not have enough jurisdiction. 

Mr. Bricks. No,sir. I said I could not comment on that. 

Mr. Downtnea. You did not? 

Mr. Bicxs. No. You see, generally, antitrust is designed to obviate 
the necessity for Government regulation, So that, as a matter of our 
general position, we would be a bit reluctant to suggest that any Gov- 
ernment regulatory agency be given more power over American busi- 
ness. Our position is that such power should be exercised by the inter- 
play of competitive forces in a free market. But we would be happy to 
draft whatever you would like in that regard. 

Mr. Downtne. Mr. Chairman, as I understand, you read from a 
committee report of which Mr. Bicks was executive secretary in which 
they recommended strengthening of the jurisdiction. 

The Cuatrman. Let Mr. Bicks have the opportunity to speak for 
himself as to just what they meant in this report. 

Mr. Bicxs. First, let me say that as executive secretary of the com- 
mittee, my job was, primarily, not to make committee policy but rather 
to reflect the decisions they might reach. 

Second, I think the recommendation of the committee was that if 
this committee and the Congress decide that they would like some 
regulation of a public utility sort limiting shipping entry, then the 
Maritime Board’s jurisdiction should be expanded. But it is up to you 
to decide now whether you want a Government agency to have a 
power to say who can come into an industry and who cannot. 

If you do, we would be glad to draft the leg'slation for you. 

Mr. Jonson. The Court of Appeals held that the dual rate per se 
was illegal. 

Mr. Bicxs. Exactly. 

Mr. Jounson. Did the Supreme Court go that far? 

Mr. Bicxs. I do not believe so. 

Mr. Jonnson. We only dealt in the Supreme Court with section 14 
and I believe subsection 3, is that correct ? 

Mr. Bicks. Right. 
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Mr. Jounson. In your opinion, do you feel that sections 15, 16, and 
17 of the act should likewise be considered in our proposals ? 

Mr. Bicxs. I would think so. As I understand the chairman’s 
opening statement, you were considering the whole gamut of shipping 
industry legislation and not only this particular section. But the only 
reason I addressed myself to that section is that we have been involved 
with it in litigation. 

Mr. Jounson. In the memorandum which you have been requested 
to give, you will also cover those sections, will you not? 

Mr. Bicxs. If you tell us what you would like. 

Mr. Jounson. Insofar as there may be any antitrust problems. 

Mr. Bicxs. We would be happy to. 

Mr. Jounson. Mr. Chairman, I have just one question on the Mari- 
time Board. That is a Government agency. Would you call that sort 
of a quasi-judicial agency 4 

Mr. Bricks. In some of its functions, I believe it is. 

Mr. Jounson. And in the particular function in the dual-rate 
question, would you say it would be quasi-judicial ? 

Mr. Bricks. I would say it is, sir. 

Mr. Jounson. Under what circumstances would your Department 
act as counsel for the Maritime Board ? 

Mr, Bicxs. We are obliged by statute to be named as a statutory 
respondent in every appeal reviewing certain Maritime Board orders. 
So that Congress has directed us to act as counsel for the Maritime 
Board in all such review proceedings unless we believe they are clearly 
erroneous as we did here. 

Mr. Jounson. In this case, you say, you thought they were wrong 
and they were forced to use their own counsel ? 

Mr. Bicks. That is right. 

Mr. Jonnson. And they had no assistance from your Department ? 

Mr. Bicks. That is right, sir. 

Mr. Jounson. Now, in this case, though, you substitute the Depart- 
ment of Justice’s views for that of the Maritime Board ? 

Mr. Bicxs. No, and perhaps my testimony on that point has not 
been clear. I do not think that we can substitute our judgment for 
the Board’s simply because if we were members of the Board we might 
have voted differently. I think we must adopt ourselves a higher 
standard. And that means we should determine whether, by any ra- 
tional theory, the Board’s order is supportable in law. If it is, I think 
we are obligated to represent them whether or not we would have 
voted the same way. 

In this case, we did not reach the conclusion that the Board’s order 
was in accord with the law. And the Supreme Court agreed. 

Mr. Jounson. Now, in the preparation of your testimony which 
you have submitted here today that represents the Antitrust Divi- 
sion, is that correct ? 

Mr. Bricks. It represents the Department of Justice. 

Mr. Jounson, It represents their viewpoint on the dual-rate system ? 

Mr. Bicxs. Right. : 

Mr. Jonnson. And in preparing the report and statement, I pre- 
sume you did secure a great deal of factual information? 

Mr. Bicxs. Yes, sir. 
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Mr. Jonnson. Can you tell us where you received, for the most 
part, that information ! 

Mr. Bicxs. From published sources and from the public files of 
the Board. 

Mr. Jounson. I notice that on page 19, you speak of the different 
conferences and make the statement that they have not experienced 
any difficulty in surviving and prospering. 

Did you have the benefit of their financial reports as well as other 
information ¢ 

Mr. Bricks. I said there has thus far been no suggestion publicly. 
We have read everything that we could, 

Mr. Jounson. Then not having any adverse criticism, you then 
presume that they have prospered, ‘is that it? 

Mr. Bicxs. I did not say that. I was very careful to say there 
has thus far been no suggestion that they have not, which is all we 
can go on. 

Mr. Jounson. I have no further questions. 

The Cuatrman. Are there any further questions at this time of the 
present witness ? 

We will stand adjourned until Wednesday of next week when the 
committee will hear Isbrandtsen at 10 o’clock. 

(Whereupon, at 12 noon, the hearing was adjourned until Wed- 
nesday, March 18, 1959, at 10 a.m.) 
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WEDNESDAY, MARCH 18, 1959 


Hovusk or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to adjournment, in 
room 219, Old House Office Building, Hon. Herbert C. Bonner (chair- 
man) presiding. 

Present: Representatives Bonner, Zelenko, Downing, Casey, John- 
son, Tollefson, Ray, Mailliard, and Glenn. 

Present also: Representative Gross. 

Staff members present: John H. Drewry, chief counsel; Bernard 
J. Zincke and Robert H. Cowen, counsel. 

The Cuarrman. The committee will come to order. 

The witness this morning is Mr. M. S. Crinkley, executive vice 
president of the Isbrandtsen Co.; accompanied by Mr. John J. 
O’Connor. 

Are there any other associates, Mr. Crinkley, that you desire to 
have with you? 


STATEMENT OF M. S. CRINKLEY, EXECUTIVE VICE PRESIDENT; 
ACCOMPANIED BY JOHN J. O'CONNOR, ATTORNEY, ISBRANDTSEN 
CO., INC. 


Mr. Crinxiey. No, sir. 

The CHarmMan. You may proceed, Mr. Crinkley. 

Mr. Crinkiey. Thank you, sir. 

I have a statement which I would like to read for the record. 

My name is Matthew S. Crinkley, executive vice president, Is- 
brandtsen Co., Inc., 26 Broadway, New York 4, N.Y., and I reside 
at 205 Hillside Avenue, Allendale, N.J. 

The Isbrandtsen Co., Inc., and its predecessor company have been 
oper: iting ships on American foreign trade routes since 1916. Until 
1938 the company’s predecessor operated foreign-flag vessels exclu- 
sively, but since 1938 Isbrandtsen operations have been shifting to 
American-flag shipping, which comprises most of its shipping today. 
In the very early future Isbrandtsen intends to operate exclusively 
with American-flag vessels. It is presently an applicant for operat- 
ing and construction subsidy contracts on its eastbound round-the- 
world service and on service to be established between U.S. Great 

zakes and Atlantic coast ports and Europe. 

Isbrandtsen has never been and is not now a member of any of the 
steamship conferences and is the largest independent steamship line 


operator in the world. 
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I appear here in opposition to any proposal that the exclusive 
patronage conference contract dual rate system be permanently legal 
ized. As operators of independent steamship common carrier service 
on American foreign trade routes since 1928, our company and its 
predecessor have consistently opposed use of the conference contract 
dual rate system on the grounds that (1) it was in direct violation of 
the 1916 Shipping Act, and (2) its use by the shipping cartels was 
monopolistic, unfair, and against the public interest, and because its 
use improperly and unlawfully denied us access to the business of 
many American exporters and importers. It was our company which 
over a period of 10 years continually pushed legal actions to the end 
that the courts would finally rule on the issues of law involved. ‘The 
decision of the Supreme Court of the United States on May 19, 1958, 
which, in effect, outlawed the use of the conference contract dual rate 
system, came as a result of legal action our company had undertaken. 

It is our purpose in this statement to call attention to considera- 
tions we believe are sound and reasonable and which will clearly show 
that the use of the conference contract dual rate system is contrary to 
the public interest; is not helpful to the development of a sound and 
substantial American merchant marine; that it improperly and un- 
lawfully deprives us as American citizens of our natural and consti- 
tutional rights, and would constitute a complete reversal of the tried 
and proven American concept of the competitive free enterprise 
system. 

The conference contract dual rate system is contrary to the public 
interest. 

Foreign trade is of great importance to the economy of the United 
States as a whole. Involved is not only production for export of 
agricultural and natural resource commodities, but also an important 
volume of industrial products. Our national economy demands the 
importation of many essential products not available in this country. 
It follows that all matters of American foreign trade, and that in- 
cludes shipping, definitely bear on the national economy and, there- 
fore, the general public interest. However, the business of American 
exports and importers is more directly involved and more directly 
constitute the public interest in relation to the matters here being 
considered. The question as to how the conference contract. dual 
rate system will affect the public interest will be carefully studied 
by this committee and it is hoped this statement will be helpful in 
that direction. 

We do not propose to go into the relative merits of the steamship 
conference system itself, despite the fact it is definitely contrary to 
established national policy as concerning trusts and monopolies. Cer- 
tainly, the shipping public benefits to some extent by their formation 
and operation; otherwise, these international cartel groups would 
never have been given exemption from what would otherwise be 
criminal violation of basic American law. What we are concerned 
with here is the consideration being given to legalize permanently 
the most vicious weapon cartels could use in effecting a monopoly, and 
its direct effect upon the foreign trade of this country. 

The plain and simple purpose of the conference contract dual 
rate system is to destroy and/or prevent independent competition. 
Its use, as a rule, produces that effect. A statement to that effect 
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was recently made by Chairman Morse, of the Federal Maritime 
Board, who seems to favor that system. 

Shipping on foreign-trade routes is international in character and 
it is claimed no effective or complete governmental control of rates 
is possible. In this country we do allow certain monopolies, such 
as public utilities, but in all such cases prices and rates are completely 
controlled by some regulatory agency for the protection of the public. 
Serious consideration should not be given to a rate device which 
would enable these international shipping cartels to obtain a monopoly 
of shipping on American foreign trade routes with no governmental 
overall control of rates. As a matter of commonsense, where such 
conference groups are allowed to exist and operate, the public in- 
terest can only be protected by the presence of energetic and bonafide 
independent competition. 

One of the most basic factors governing the operation of common 
carriers is that they must extend to any and all shippers the same 
rates and conditions for the same transportation. Accordingly, any 
concept permitting two levels of rates to be assessed against the 
shipping public—the lower rate to apply only to those who agree to 
patronize conference members exclusively, that is, boycott the inde- 
pendent, and the higher rate to apply to any shipper who retains 
his natural right to select the source of supply for goods and services— 
cannot be justified. 

In connection with any scheme to assess two levels of rates depend- 
ing on exclusive patronage, it is pertinent to note that no department 
of the U.S. Government can legally sign any of these exclusive 
patronage conference contracts, even if they were permanently legal- 
ized, since all departments of the Government, except under emer- 
gency conditions, are required by law to purchase goods and services 
competitively. I do not believe, when the present investigation is 
completed, that C ongress will enact legislation which will depri ive the 
American exporter and importer of their natural right to purchase 
competitively in the same manner as Congress requires of the various 
Government departments. 

The overall contention favoring the conference contract dual rate 
system is the question of stability of rates. Endless and exaggerated 
claims are made that unless steamship conferences are per mitted to 
use this system the alternate is chaos, with rate wars just about cer- 
tain. Actually, the question of excessive competition hinges on some- 
thing else, namely, the supply and demand for shipping facilities. 
For many, many years past there has been more steamship capacity 
constructed and operated than was and is now required for world 
trade. 

In the December 1958 issue of the Stanford Law Review is an 
article having to do with the American shipping industry and the 
conference system. On page 83 of that publication the following 
statement is carried, and which we have no reason to dispute ; 

An excess of merchant ships in the international fleet is a second factor of 
great significance to both United States and foreign operators. This over- 
tonnaging problem has plagued the industry since the late 19th century, when 
the supply of available merchant shipping began to exceed the needs of shippers 
(those offering cargo for carriage) and it has been accentuated by the rapid 


increase in world tonnage as a result of two World Wars. Despite numerous 
references to the overtonnage problem, there are inherent difficulties in deter- 
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mining its precise extent. On the best available data, however, it appears that 
at current price levels the world fleet presently carries approximately 56 per- 
cent of its practical capacity. 

We see nothing in the foreseeable future which is likely to change 
the fact that more ships will be operated than are needed for the 
amount of cargo to be moved. In that direction we see any number 
of countries who have had no necessity for their own shipping, yet 
are now considering the establishment of national merchant marines. 
Further, there seems to be no slackening in the determination of ship- 
yards and ship operators of the older maritime nations to continue 
the race. Accordingly, we are likely to see a continuing situation 
involving serious overtonnage. When there is so much more steam- 
ship space provided than is required, then intense competition is a 
certainty. What the conferences are saying is that they want legal 
sanction to use a practice enabling them to attain monopoly status 
which will permit them to quote “stabilized” rates suffic iently high 
to cover such unbalanced operations. The exporters and importers 
of this country must not be burdened with these excessive costs 
through higher freight rates because of a situation which developed 
from the decisions of the steamship operators themselves to build 
and operate more ships than are required. Certainly, this situation 
constitutes a grave problem to those engaged in the shipping business, 
but some solution should be found other than saddling exporters and 
importers with these unnecessarily high cost factors, and which, in 
turn, will further jeopardize the competitive position abroad of 
American goods. 

Thére would appear to be no grounds to fear, if intense competi- 
tion resulting from this general overtonnaging should cause the 
elimination of some weaker or less efficient carriers, that: American 
foreign trade would not still have more than adequate service avail- 
able to carry its exports and imports. ‘This is especially true in light 
of the fact that subsidy provisions for American shipping are arrived 
at by placing the American steamship operator, as to construction 
and operat ing costs, on a prac tical parity with his foreign ¢ ompetitors. 

Following 1 is a comparison of conference contract ‘ates from U.S. 
North Atlantic ports to Mediterranean countries, India, Hong Kong, 
and the east coast of South Amreica, on a number of items moving 
with fair regularity in international trade, and the rates charged by 
conference lines from E uropean ports to the same destinations. It 
may be pointed out there is some independent competition from 
U.S. North Atlantic ports to Mediterranean ports and India, but as 
the independents do not and cannot cover the entire range of ports 
involved, the conferences have been able to force the conference 
contract dual rate system on the majority of shippers in those trades. 

I have made a list of rates incidentally applying on cotton textiles, 
machinery, hand tools, electric motors, radios, typewriters, and un- 
boxed automobiles from New York and from Hamburg. The rates 
from Hamburg are the same as apply from the principal other north 
European ports. 


CONFERENCE NET RATES (FEBRUARY 27, 1959) 


Rates shown based on measurement as commodities involved would 
require such application. All rates converted to show application 
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per unit of 40 cubic feet. Rates shown from Hamburg apply gen- 
erally from Antwerp, Rotterdam, and British ports. 

In comparing the rates shown it should be kept in mind it costs 
about $3.50 to $4 per ton less to load cargo into vessels at European 
ports than at U.S. North Atlantic ports. Discharging costs at desti- 
nations are, of course, the same. This table is as follows: 


Genoa, 

From/to Karachi, Hong Kong Buenos Piraeus, 
Bombay Aires Istanbul, 
Alexandria 


Cotton textiles: 


New York_-- ane ‘ a 55. 50 60. 00 66. 00 63. 25 

Hamburg... * é 38. 64 36. 59 54. 00 20. 84 
Machinery: 

New York ; . ‘i 52. 50 56. 00 51. 00 38. 50 

Hamburg. , 29.14 29. 42 | 24.71 24. 69 
Hand tools: 

New York -- 52. 50 77. 00 66. 00 63. 25 

Hamburg 26. 61 29. 42 26.75 22. 88 
Electric motors: 

New York-- 52. 50 56. 00 57. 00 38. 50 

Hamburg. . ; : 29. 14 29. 42 | 24.71 24. 69 
Radios: 

New York-. 55. 50 56. 00 66. 00 63. 25 

Hamburg 31. 67 29. 42 24.71 24. 69 
Typewriters: | 

New York-.- 55. 50 77. 00 | 66. 00 63. 25 

Hamburg_. 38. 64 36. 59 | 37. 96 25. 60 
Unboxed automobiles: 

New York-_. i 39. 00 47.25 | 36. 00 33. 00 

Hamburg i 30. 09 27.99 14.78 20. 84 


There was a time when the United States was the prime supplier 
to the world of cotton and leaf tobacco, but over the past 50 years 
the cultivation and export of these two major agricultural products 
have been expanded enormously throughout the world. The result 
is that every day that passes competition in world markets increases 
and every factor that affects the landed cost of these important com- 
modities must be kept to the lowest practical figure, and this certainly 
includes transportation costs. Without question, this is best insured 
by active, bona fide independent shipping competition. 

Considering the bearing of independent competition generally on 
freight-rate levels, it will be interesting to note the following list 
showing conference contract rates on leaf tobacco from Virginia and 
North Carolina ports, and on cotton from U.S. gulf ports to various 
overseas destinations. 

When I say “equivalent,” the rate is quoted on a ton basis and I 
have converted it to 100 pounds so that the comparison will be plain. 


To | Leaf tobacco Cotton 

| (100 pounds) | (100 pounds) 
a. 

= | 


London, Liverpool, Antwerp 


Rotterdam, Hamberg, Bremen ; $1.65 $1.45 
Genoa and Alexandria | 2.85 1.45 
Yokohama and Kobe ; a balene 4. 00 2. 00 
Hong Kong 4.00 2. 25 
Manila ao | 3. 40 2. 00 
Buenos Aires 3.75 2.95 
Rio de Janerio and Santos 5. 50 2.95 
La Guairo and Porto Cabello 5. 00 1. 65 
Valparaiso and other South American ports 16.75 1. 80 
Australian ports 14.25 2.75 


! Equivalent. 











202 STEAMSHIP CONFERENCE STUDY 


As to shipments of leaf tobacco from Virginia and North Carolina 
ports, it should be noted there has been active, independent competi- 
tion from the ports involved to London, Liverpool, Antwerp, Rotter- 
dam, Hamburg, and Bremen, but. little effective independent competi- 
tion to the other destinations shown. 

As to shipments of cotton from U.S. gulf ports, there has been 
active, independent competition to London, Liverpool, Antwerp, 
Rotterdam, Hamburg, Bremen, Genoa, and Alexandria; some inde- 
pendent competition to Yokohama, Kobe, Hong Kong, and Manila, 
but not much effective independent competition to other ports shown. 

Here again a recital of the figures will show the extent to which 
freight rates go when there is no independent competition. As a 
matter of fact, it can hardly be disputed that the exporters of leaf 
tobacco and cotton have only received considerate treatment from 
the steamship conferences on the establishment or adjustment of rea- 
sonable freight rates where there has been present active and bona fide 
independent competition. 

As to manufactured goods, it is generally known that American costs 
are higher than those of competing countries. Thus, American ex- 
porters are at a serious disadvantage to start with. When to that 
most difficult situation is added a greatly higher freight rate, the 
matter becomes critical. In this connection we should like to quote 
only two of many, many newspaper accounts of how serious this 
situation has become. In the New York World-Telegram and Sun, 
February 17, 1959, an article was carried with the headline: “They’re 
Underselling Us—United States Aware It Must Fight To Hold Mar- 
kets Abroad.” The article goes on to say: 

The United States is beginning to come awake to the fact that we face a 
clobbering in the battle for world markets. Many U.S. businessmen believe the 
danger of the United States pricing itself out of foreign markets is an imme- 
diate one. But even if costs and prices are kept in check here at home, more 
intense, vigorous oversea competition against the United States is a challenge 
still to be met. 

In the New York Journal of Commerce, March 3, 1959, appeared 
an article entitled: “Allis-Chalmers Export Sales Off.” This article 
goes on to say: 

Export sales of Allis-Chalmers Manufacturing Co. dropped from $66 million 
in 1957 to $54 million in 1958, reflecting America’s continuing problem of pricing 
itself out of the world market, lack of dollar exchange and artificial world trade 
barriers, according to R. 8. Stevenson, president. 

The word “stability” as it concerns freight rates on American 
foreign trade routes has been bandied about loosely by those who 
would seek to have the conference contract dual rate system perma- 
nently legalized. It is endlessly repeated that the conference contract 
dual rate system is absolutely necessary for the needed stability of 
freight rates and that the only alternate is chaos and the certainty 
of continuous, ruinous rate wars. Now it might be said if competing 
prices for goods in oversea markets were reasonable stable, then 
“stability” in freight rates might not only be important but essential. 
But prices in oversea markets are not stable; there is constant and 
drastic shifting and, accordingly, if there is not reasonable flexibility 
in prices and freight rates, then American foreign trade is going to 
suffer badly. A reasonable amount of flexibility is essential under 
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today’s rapidly changing conditions and such flexibility can only be 
assured by the presence of energetic, bona fide independent competi- 
tion. Any talk of legalizing the conference contract dual rate system, 
which aims at eliminating independent competition, ignores the great 
damage that likely will result to American foreign trade and 
eventually the business of the steamship lines themselves. 

If the question is to be considered realistically, the following factor 
must receive serious consideration. Independent steamship lines have 
been continuously condemned by proponents of the conference system 
for quoting lower freight rates, and the term has been used in these 
hearings that when independent carriers do underquote conference 
rates the situation can be described as the conference lines holding the 
“umbrella” over the independent. If it were possible for anyone to 
properly say conference rates are always or usually reasonable, or that 
steamship conference rates, as to prices in other industries, are based 
on established and recognized cost factors, plus a reasonable margin 
of profit, then such contention might carry some weight. The fact 
is, however, that ocean freight rates generally are not so based, but 
rather on what the traffic will bear. When you allow a shipping cartel 
to exist and to establish its own rates by agreement between its mem- 
bers then, as a matter of practical commonsense, an efficient and eco- 
nomically operated independent should be able to quote profitably 
lower rates and perform a real public service to those engaged in 
American foreign trade. 

I must say at this point that last fall I supplied to this committee 
2 list of about 40 shippers who opposed the conference contract dual- 
rate system, some of whom had expressed the wish to file a statement 
with this committee and others wished to appear before this commit- 
tee to state their position with respect to this matter. I could have 
supplied the names of many more such shippers but did not do so 
because counsel for this committee advised me they were approaching 
shippers generally through the field offices of the U.S. Department of 
Commerce. I also know quite a substantial number of shippers com- 
municated with the Senators from their respective areas when the 
temporary legislation was being considered and who opposed enact- 
ment of that legislation without shippers being given more oppor- 
tunity to make statements as to how their interests would be affected. 

The conference contract dual-rate system is not helpful to the exist- 
ence and development of a sound and substantial American merchant 
marine. 

In the consideration given so far by this committee to this question, 
spokesmen for the about 41 American conference lines, speaking for 
themselves—these spokesmen also speak for the about 360 foreign-flag 
conference lines on American foreign trade routes—have loudly con- 
tended the conference contract dual-rate system is necessary for the 
existence and development of a sound and substantial American mer- 
chant marine. We mention in passing that many of the foreign-flag 
conference people have for long periods of years actively opposed and 
condemned by direct statements and through various organizations 
the entire American program of providing subsidies for the develop- 
ment of a substantial and progressive American merchant marine. 

_I think the first point that should be considered is that the con- 
ference contract dual-rate system for many years has not been used 
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by at least 50 of the conferences operating on American foreign trade 
routes, including many of the most important routes, where active, 
independent competition is present and where American conference 
lines have been established and operate consistently, but where rates 
and other conditions are fully as stable as where the conference con 
tract dual-rate system has been used. This point simply will not 
disappear by ignoring it. 

The Federal Maritime Board already has lawful authority and 
power to control such unfavorable conditions as rate wars and chaos 
generally through section 19 of the Merchant Marine Act, 1920, which 
reads as follows: 

Sec. 19. (1) The Board is authorized and directed in aid of the accomplish 
ment of the purposes of this Act, (a) to make all necessary rules and regula 
tions to carry out the provisions of this Act; (b) to make rules and regulations 
affecting shipping in the foreign trade not in conflict with law in order to adjust 
or meet general or specific conditions unfavorable to shipping in the foreign 
trade, whether in any particular trade or upon any particular route or in com- 
merce generally and which arise out of or result from foreign laws, rules, or 
regulations or from competitive methods or practices employed by owners, 
operators, agents, or masters of vessels of a foreign country. 

It should be remembered that this section of law was enacted pri- 
marily to protect American shipping and at a time when the con- 
ference contract dual-rate system had not been used. At that time 
Congress evidently considered that this regulatory authority, if prop- 
erly “administered by the Board, would be sufficient to prevent these 
very conditions about which so much is now being said; namely, rate 
wars and the like. 

If it should now be considered that this section of law does not 
give the Board sufficient authority to prevent these ruinous develop- 
ments, then the solution would be for Congress to strengthen the 

responsibility and authority of the Board to enable them to ‘deal with 

such problems. Congress has taken the position since 1916 that the 
Government of this country has proper Jurisdiction as to shipping 
on our ae trade routes concerning trade practices and that it has 
the power to forbid improper o - harmful trade practices as such. 
For ineaeiatiiie: see all the aipdateaty sections of the Shipping Act, 
1916, and much later legislation. 

There would seem to be no real bar to Congress legislating to the 
effect that establishment of rates by any carrier on American foreign 
trade routes which do not cover the cost of handling, including such 
items as loading, discharge, terminal and port charges, brokerage and 
commissions, insurance coverage, and other out-of-pocket expenses, 
be deemed unfair rates and their use unfair trade practices which can 
be properly prohibited by statute or by orders of the Board. No 
proper complaint can be made against such a measure and it would 
enable the Board to stop any rate wars at the outset. 

Further, we challenge any contention that the use of the conference 
contract dual rate system would act to prevent rate wars unless it is 
considered that under such conditions a true and complete monopoly 
would be gained by the conference lines and that no independent com- 
petition could exist. As to the two most serious rate wars on Ameri- 

‘an foreign trade routes in the last 30 years, one developed when the 
conference lines were using the conference contract dual rate system, 
and the other when the system was not being used but was due to 
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massive overtonnage, massive malpractice by the conference lines 
themselves, and, apparently, by deliberate efforts of the conference to 
prove their contention that without the conference contract dual rate 
system rate wars were bound to result. 

‘It would be appropriate here to repeat the statement I made previ- 
ously ; namely, within the past few years there was an instance In the 
steamship conference between United Kingdom, continental Europe, 
and India, where all the lines were in the conference, where a confer- 
ence contract rate system was used and no independent competition 
existed, but where disputes broke out between the conference lines 
themselves and eventually reached the point where cargo, for a time, 
was being carried free. 

Repeated references have been made during these hearings about 
the rate war in the trade between Japan and the United States in 
1953, and the baseless statement was repeated that it developed be- 
cause of the independent competition of Isbrandtsen. Any such con- 
tention cannot. be established, and we have no intention of defending 
Isbrandtsen’s position in that instance, for it needs no defense. We 
simply point out that Isbrandtsen, operating American-flag ships with- 
out subsidy, quoted rates showing a reasonable profit. The position 
of Isbrandtsen was thoroughly established and known to conference 
lines generally—that Isbrandtsen was not interested in quoting rates 
below the cost of transportation. Under such conditions, had the con- 
ference lines continued to meet. Isbrandtsen’s rates, the point would 
soon have been reached where Isbrandtsen could not quote further re- 
ductions of rates in accordance with its determined and known policy. 

At this point the foreign-flag conference lines with their much lower 
costs would have enjoyed handsome profits, and so would the sub- 
sidized American lines engaged in that trade. In that instance the 
conference lines dropped rates to levels not paying even the cost of 
loading and discharging, much less the other out-of-pocket expenses. 
As a matter of sound business practice, Isbrandtsen did not follow 
any such stupid course, and its constructive position in the matter was 
soon followed by a number of conference lines, and, gradually, by the 
end of 1953 rates began to be lifted toward reasonable levels, although 
the rate war was not officially closed by the conference lines them- 
selves until 1958. 

Let us consider another aspect of the matter concerning the Ameri- 
can merchant marine angle. For an extreme illustration, let us take 
one of the larger conferences which has 23 foreign-flag conference lines 
and 1 American-flag line. Let us assume all have similar equipment 
and all quote identical rates. Can anyone answer the question as to 
how, under such conditions, it is ever going to be possible for the 
American merchant marine in that trade to carry a substantial portion 
of the American foreign trade involved, as set t forth in the “Declara- 
tion of Policy” of the Merchant Marine Act, 19367 If you say add 
American lines, then I would ask, How many ! Suppose we increase 
the Ore flag shipping on that route by 400 percent, and thus 
have 23 foreign- i ag lines and 5 American-flag lines: my question still 
pth vg How will the American merchant marine on that route ever 
be able to obtain a substantial portion of the trade, and which, it is 
stated, is the underlying policy of the Merchant Marine Act, 1956 / 
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Suppose we look for a moment at the contention that rates which 
are actually competitive might be so low as to damage the interest of 
especially the American merchant marine. First of all, most Ameri- 
can lines are now, or possibly may be, subsidized, so that their con- 
struction and operating costs are on a practical parity with those of 
their foreign competitors, which means the American carrier should be 
on an equal footing with foreign-flag carriers as to freight rates. It 
indeed might be considered, as to subsidized American carriers, that 
they should not be permitted to join conferences, as then American ex- 
porters might expect more reasonable freight rates which might en- 
able them to maintain abroad a more competitive position as to prices 
on American goods. 

It must be : agreed that American-flag shipping is an integral part 
of American foreign commerce. Section 15 of the Shipping Act, 1916, 
charges the Federal Maritime Board with the responsibility of re- 
quiring conferences to file all agreements as to rates and other matters 
and that the Board— 
may by order disapprove, cancel, or modify any agreement * * * whether or 
not previously approved by it, that it finds to be unjustly discriminatory or 
unfair as between carrieres, shippers, exporters, importers or ports * * * or to 
operate to the detriment of the commerce of the United States. 

I refer especially to the provision as to the Board’s authority to deal 
with agreements related to freight rates detrimental to the commerce 
of the United States, of which American-flag shipping is an integral 
part. It is rightfully contended that rate war rates are detrimental to 
the interests of exporters and importers, as well as the shipping lines, 
and thus to the commerce of the United States, and that certainly w ill 
also be true where freight rates are so high as to be detrimental to our 
commerce. 

Accordingly, in protection of the public interest involved, the Board 
now has the power and authority to deal with rates quoted by the con- 
ference lines which are either so high or so low as to be detrimental to 
the commerce of the United States. Concerning the essential ele- 
ment of being “detrimental” to the commerce of the United States, we 
believe the authority of the Board might rightfully be extended to 
cover individual lines who are not members of the steamship con- 
ferences, so here again there are solutions to the problem other than 
legalizing the monopolistic conference contract dual rate system. 

‘In considering the whole question, it should be constantly repeated 
that the interests which are mostly involved with the conference con- 
tract dual rate system, and who would be the chief beneficiaries of any 
advantages to be gained through its legalization, would be the about 
360 foreign- flag lines operating on American foreign trade routes. 

It may be thought I am exaggerating the circumstances involved, 
but if you examine the roster of the 63 conferences now using the 
conference contract dual rate system, you will see that as to 16 of 
these conferences there are no American-flag-line members; as to 12 
other of these conferences there is only 1 American member. As to 
these various conferences using the conference contract dual rate sys- 
tem, there is 1 where there are 23 foreign-flag members and 1 Ameri- 
can, another with 16 foreign-flag members and 1 American, another 
with 14 foreign-flag members and 1 American, another with 11 for- 
eign-flag members and 1 American, another with 9 foreign-flag mem- 




















STEAMSHIP CONFERENCE STUDY 207 


bers and 1 American, another with 7 foreign-flag members and 1 
American, another with 15 foreign-flag members and 2 American, 
another with 14 foreign-flag members and 2 American, another with 
13 foreign-flag members and 2 American, another with 12 foreign- 
flag members and 2 American, another with 9 foreign-flag members 
and 2 American, another with 18 foreign-flag members and 3 Ameri- 
can, another with 20 foreign-flag members and 4 American, and an- 
other with 45 foreign-flag members and 7 American. 

Confirmation of this information can be secured from the Federal 
Maritime Board, and it may be that such information is already 
being prepared for use by this committee. However, the figures 
listed certainly demand serious attention. This is especially so as 
most matters within the conferences are decided by majority vote, 
and under which setup the foreign-flag lines dominate and can control 
the actions of all the conference lines, including the American-flag 
lines. 

Legalizing the conference contract dual rate system would violate 
our natural and constitutional rights as American citizens and Amerti- 
can-flag steamship operators. 

During the course of these hearings the Chairman of the Federal 
Maritime Board has rightly pointed out that because of any number 
of treaties between this country and many foreign countries, access 
to our ports must be freely accorded the ships of such nations and 
their ships be entitled to engage freely in shipping on our foreign 
trade routes. I wonder that at some point some of the foreign ship- 
ping interests, particularly those engaged in tramping, have not raised 
the point that the conference contract dual rate system does actually, 
in part, nullify these treaties of “access.” Certainly, we hold that 
as American citizens operating American-flag steamship service we 
should have, naturally and constitutionally, “access” to cargo moving 
on American foreign trade routes. Note we do not say we are nec- 
essarily entitled to the cargo, but. we do definitely say we are entitled 
to access to such cargo. 

The steamship conferences on American foreign trade routes are 
able through economic coercion to force, particularly large American 
shippers, to sign their exclusive patronage contracts, and such action 
does improperly, and we believe unlawfully, deprive us of access to 
the business of such shippers. Why? Because we are an American 
independent and do not choose to join these conferences and thus be 
subject to domination and control of these foreign lines comprising 
the majority of conference membership. 

Surely, under these circumstances, we should not be opposed but 
should be assisted by Congress. We consider it only fair and reason- 
able from the standpoint of equity, as well as law, and with due regard 
to our treaties with other countries, that legislation should be enacted 
so that these conference groups shal] never be permitted to force on 
Ame ‘rican shippers any exc lusive patronage se ‘heme which would hin- 

ler or hamper American shippers from oe ly using American-flag 
venabaa lines, regardless of whether such American lines are or are 
not members of steamship conferences. W hen we speak of these con- 
ference groups we again remind the members of this committee we 
are talking about some 360 foreign lines and, at the most, 41 American- 
flag lines. 
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At this point some comment should be made with respect to the 
situation whereby on certain foreign trade routes the conference con- 
tract dual rate system has been used in the past, and yet we have been 
able, within limits, to compete successfully with the conference lines. 
The explanation is that without doubt the majority of conference 
people have all along considered the use of the conference contract 
dual rate system to be unlawful and could not stand any final court 
test. 

call attention to the fact that in the more than 25 years this prac- 
tice has been used that only on two occasions did the steamship con- 
ferences operating on American foreign trade routes attempt to en- 
force their contracts through the courts. In both instances they lost. 
In both instances they appealed the decisions to the Supreme Court 
of the United States and that body refused to hear the appeals, and 
thus upheld the decisions of the lower courts. 

Accordingly, the conferences generally have been unable, and per- 
haps unwilling, to attempt strict enforcement of their exclusive 
patronage contracts which, by the ruling of the Supreme Court, were 
being used unlawfully. 

However, in the unlikely event that Congress should permanently 
legalize this practice, and considering that the groups using the prac- 
tice are nothing more or less than international shipping cartels, it 
requires no imagination to foresee a complete end to independent com- 
petition as to shipping on Ameircan foreign trade routes. In this 
connection I again call attention to statements made by the Chairman 
of the Federal Maritime Board along these same lines, and keeping in 
mind the position of the Board that the conference contract dual rate 
system should be permitted but with the provision that independent 
competition should not be destroyed or prevented. 

You simply cannot go in two directions at one time. We have the 
right as American citizens to carry on lawful steamship business on 
the high seas and are entitled to the protection of our Government if 
this freedom is threatened. This applies just as much to predatory 
actions within the United States as those which may happen outside 
of our country. This leads to our final comment in this statement. 

Legalizing the conference contract dual rate system would constitute 
a complete reversal of the tried and proven American concept of the 
competitive free enterprise system. 

We contend on the basis of logic and commonsense that to perma- 
nently legalize the conference contract dual rate system would permit 
these international shipping groups to obtain a monopoly of shipping 
on American foreign trade routes. This is so contrary to basic Ameri- 

can policy, and especially in these days of conflicting ideologies, it 
would seem more important than ever to maintain and encourage the 
American concept of the competitive free enterprise system. 

To the extent we move away from such basic American policy, then 
to that extent we are departing from the democratic processes which 
have been developed to the fullest inthis country. The average Ameri- 
can holds the conviction that monopoly restriction is as bad or worse 
if practiced by a private group as by a totalitarian state. Our way of 
life can be preserved only when we follow our tried and proven poli- 
cies of freedom within the framework of law, and we ask that this be 
done as concerning this particular matter. 
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If legislation is required to protect the public and shipping against 
chaotic rate war conditions, then it must be done by available and 
proper means, not by a throwback to the unthinkable « ‘onditions which 

existed before our antitrust laws were enacted, 

The CHairmMan. I am going to change the order of questioning this 
morning. 

Mr. Johnson, do you have any questions / 

Mr. Jounson. No, Mr. Chairman. 

The CuHairman. Mr. Glenn ‘ 

Mr. GLENN. Mr. Crinkley, I notice that you say that as an independ- 
ent you want to reserve the right to stay independent. Do you think 
it would be possible through legislation approving the conference 
system to also pass some legislation which would act as sort of a set 
of regulations on independents so that there would not be too much 
difference in working the conference system along with the independ- 
ents at the same time / 

Mr. CrinkKiey. I believe that there is ample ground for the regula- 
tory authority to impose reasonable regulation on conferences and on 
independent lines. ‘To that extent I try to answer the question. You 
spoke about some consideration to legalizing the conference system. 
I assume you meant the conforence contract dual rate system 

Mr. Guenn. Not necessarily the dual rate system but just the con- 
ference system. 

Mr. CrInKLEY. I assume it would be possible and to a great extent 
it already exists whereby conferences might exist and whereby sufhi- 
cient control might be given toa regulatory body to reason: vbly regu- 
late conferences and independent carriers. 

They already regulate them in a very considerable area now. 

Mr. GLENN. The Isbrandtsen line has around-the-world trade, does 
it not ? 

Mr. Crinkiery. Yes, sir. 

Mr. Guenn. Do youcarry all types of cargoes ? 

Mr. Crinxuey. For all practical effects we do, although the vessels 
we now operate do not have what is known as reefer fac cilities, which 
means for refrigerated cargo, and we do not have proper facilities 
for the carrying of bulk edible oils but, waiving those two categories 
of business, I would say we carry all classes of car go. 

Mr. Guenn. Are your ships for passengers as well as cargo? 

Mr. Crinkuey. Our ships are for all practical extents and purposes 
identically the same as used by any other American operator. We 
have mostly C-2 vessels having passenger capacity for about 12 
passengers. 

Mr. Guenn. You have no tankers? 

Mr. Crinkiey. Yes, sir. We have one tanker recently completed. 

Mr. Guienn. In your various routes that you use, are there any of 
those routes where you are competing with nothing but foreign lines ? 

Mr. Crinkiey. Yes, on portions of the route that is true. 

Mr. Guenn. Are you able to compete with them / 

Mr. Crrnkey. Yes, sir. 

Mr. GLenn. Of course, as American-flag shipping lines, you have 
al] union employees, I suppose ¢ 

Mr. Crinkiey. Yes. Our costs, generally speaking, are the same 
as all other American operators. When I say we compete, in certain 
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segments of the trade where we only face foreign competition, we 
have not in those instances had occasions where rates were depressed, 
for instance, to rate-war levels. Had that been the case, we would 
not have been able to compete. Just in the normal day-to-day opera- 
tions, there we do so. 

Mr. Guenn. That is all, Mr. Chairman. 

The CHarrmMan. Mr. Casey 

Mr. Casey. Mr. Crinkley, as s I understand your statement, it is your 
opinion that the Board should have more authority with reference to 
the regulation of the rates; is that right? That would be one solu- 
tion. 

Mr. Crinxiey. I would answer and say that I think the Board has 
more authority than it now exercises and I think they could, and per- 
haps should, be given additional authority which would enable them 
to effectively deal with these situations which are put up as a reason 
for considering the conference contract system. 

Mr. Casey. What would be the power of the Board in such case? 
Right now the only power they have is to dissolve a conference; is 
that right ? 

Mr. Crrnxey. In some respects they have authority to only deal 
with conferences but in a vast area they have authority over any 
common carrier. 

The only shipping that is excluded from the 1916 act is tramping 
so that as to any common carrier on American foreign trade routes 
coming in and out of American ports, they are subject to a rather 
substantial amount of regulation regardless of being conference or 
nonconference and, as a matter of fact, we have more : regulator y law 
than any other country in the world. 

Mr. Casey. What could the Board do now that they are not doing 
with reference to regulation of rates? 

Mr. Crinkiey. Let us say this. In these rate wars, I see no reason 
why any rate war could ever develop if the Board exercised its author- 
ity that it has now. 

Mr. Casey. What is that authority? What could they do if they 
thought that Isbrandtsen’s rates, for instance, are not reasonable ? 

Mr. Crinxey. I will give you the answer. 

Mr. Casey. All a sir. 

Mr. Crinxiey. No. 1, under section 15 of the 1916 Shipping Act, 
which is the only authority that steamship lines have for forming a 
a conference and operating as a conference and making rates by agree- 
ment, and so forth, it is prov ided that the Board must approve all those 
agreements if they are to be exercised legally and that they are given 
the authority to disapprove or cancel any agreements which, let us 
say, are detrimental to the commerce of the United States. I do not 
believe anybody questions that the low-cost, rate-war rates are detri- 
mental to the commerce of the country, so that as to conference lines 
they could order an end to that thing before it started on the basis 
that if such orders were not followed, then approval of the conference 
underlying agreements would be withdrawn and they could not then 
function as a conference. 

Now, in the section 19 of the 1920 act, the Board has the authority 
to establish rules and regulations where situations develop unfavorable 
to shipping on our foreign trade routes and surely those situations are 
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unfavorable to shipping, which come about by competitive practices 
or acts of foreign carriers, period. 

So far as I see it then, there is only one area where the Board now 
lacks authority to effectively deal with any such development as a 

rate war and that is with an independent American carrier. 

I cannot myself conceive of a situation where an independent 
American carrier with his high cost would ever be remotely interested 
in quoting rates which not only would not cover the cost of operating 
his ship but would not even take care of the out-of-pocket expense of 
handling. 

I have been working in the shipping trade since 1930 and for 11 
years before that in the leaf-tobacco export business. 

Mr. Casey. That was the point I wanted to get to. You said “with 
their authority over conferences,” which we understand, but getting 
to the independent American-flag ship, they have no authority ; do 
they ? 

Mr. Crrnkiey. No, sir; and in my statement I say that in my 
opinion there would be no difficulty whatsoever if their authority 
were extended to give them the same authority to deal with the same 
conditions. 

Mr. Casey. Then I come back to my original question. 

Do you think that they ought to have more authority over the 
making of rates? 

Mr. Crinxuey. Yes, sir. Because when you say “making of rates,’ 
you think I ought to say “over the regulating of rates.” 

Mr. Casey. The regulating of rates. In other words, to see that 
no one charges less and do not carry at a loss, as you recited on 
page 14. 

Mr. Crinkiry. Yes, sir. 

Mr. Casry. Now, it is not clear in my mind whether you disapprove 
of the conference system. 

Mr. Crinktey. No, sir; not particularly. 

Mr. Casey. It is the dual-rate system that you are opposed to; is 
that right, sir? 

Mr. Crinkiey. Yes, sir. 

Mr. Casry. I want to ask you the same question I asked one of the 
witnesses here the other day. 

Do you consider the dual-rate system as a method of coercion or do 
you consider it as a reward for receiving all of the shipping of a 
particular shipper ? 

Mr. Crinkery. I do not call it a reward at all. I say that for two 
or three reasons. 

In the first place, you talk about a dual-rate system so you set up 
two rates. In one trade where we fought this particular system, the 
rate that was currently in effect as the tariff rate, the rate that was 
currently in effect as the tariff rate, the rate that had been paid right 
along, became the contract rate and they arbitrarily took a rate up 
about 20 percent higher as the noncontract rate. That is the simplest 
illustration I can give. 

There is no reward there. It was just an undertaking by the con- 
ference that they would not crack these fellows over the head with a 
20 percent higher ‘ate if they did not agree to confine themselves to 
conference shipping. 
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Mr. Casry. Has Isbrandtsen ever quoted a higher rate to someone 
on condition that they would ship all of their produc ts? 

Mr. Crikey. No, sir. 

Mr. Casey. You have never done that? 

Mr. Crinkiey. No, sir. 

Mr. Casry. Do you have any sort of incentive for them to use your 
line? 

Mr. Crinxtey. Nothing on the incentive of exclusive patronage. 

Mr. Casry. Do you have any under 90 percent patronage ? 

Mr. Crinktey. No. 

Mr, Casgy. What inpentive do you use to get goods for the carrier ? 

Mr. Crinkiey. We use a number of incentives. We use the ordi- 
nary one of trying to give consideration to the needs of the shippers. 
We try to quote competitive freight rates. Principally, we have held 
ourselves out to the shippers of “the United States all these years to 
be ready at any time to consider the adjustment of freight rates 
where they seem to be needed and in accordance with our own needs. 
That is appreciated by a substantial number of shippers and we 
therefore get shippers on those bases. 

Mr. Casey. On the trade routes on which Isbrandtsen operates in 
conjunction with a trade route where also a conference operates, do 
you usually quote rates lower than the conference rates / 

Mr. CrinKiey. We try to. We do not always because we do not 
care to and will not quote rates below what we consider cost. There 
have been times when rates are quoted below cost and we will not 
quote those rates. We try to quote competitive rates. 

Mr. Casey. I undersstand that; but you, as a rule, quote rates be- 
low the conference rates if it is not prohibitive and not destructive to 
your profit ? 

Mr. Crinkey. As a general rule. 

Mr. Casry. Does that get you substantial shipments or do you still 
think the dual-rate system is detrimental to you? 

Mr. Crinxtey. I still think the dual-rate system is detrimental for 
this reason: In one hearing that took place which concerned the trans- 
Atlantic trade, there were five nonconference lines at that particular 
time operating and between the five they got 20 percent of the busi- 
ness where the conference lines got approximately 80 percent of the 
business. 

Mr. Casey. In that instance, were the nonconference lines quoting 
a lower rate than the conference lines ? 

Mr. Crinkiey. Yes, sir. 

Mr. Casry. Why were they not getting more business ? 

Mr. Crinxtey. That is just a que stion. There is a fallacy about it 
that if somebody’s price is lower than somebody else’s s prices, they 
are going to get all the business. If that is true, and we have been 
operating to the Orient since 1928, we would have got all the business. 
We have never got more than a very small proportion, and you say, 
Why? I say, if it costs so much to take a luxury-plane flight to Eu- 
rope and it costs half that much to go some other way, why does not 
the cheaper way get all the business? 

There are many answers. 

Why does one pair of shoes sell for more than another pair of shoes? 

Mr. Casey. In other words, the conference lines in that instance 
were giving better service? 
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Mr. Crrnkxiey. No; they were using the conference contract sys- 
tem and a large amount of people perhaps needed service to more 
ports than the independents were giving. 

You take a place where you have roughly 10 conference lines and 
they have 2 sailings a month between them and they say to their 
contract signers, “You have 20 sailings a month available to you. 

There is one inde »pendent and he has two sailings. 

There is a tremendous advantage where the shipper would be able 
to select a conference carrier almost. every day where he would have 
to hold his shipments to the lesser amount for the independents. 

Our around-the-world service calls at a maximum of three ports in 
the Mediterranean, at Beirut, and Alexandria, but at times at Genoe. 
Shippers have business in Barcelona, Istanbul, Piraeus, and many 
other ports that we cannot serve so that shippers having business 
over a range of ports there and having the contract dual rate system 
have no choice. They have to sign it. 

Mr. Casey. I have one other thing which I would like to explore. 
That is this figure you gave us on the conferences which were made 
up of foreign- flag ships. We have some, you say, that are made up 
exclusively ‘of foreign- flag ships? 

Mr. Crink.ey. Yes; 16 of the conferences do not have any Amert- 
‘an members. 

Mr. Casry. Now, what control does the Maritime Board have over 
the foreign-flag ships? In other words, could they not have a cartel 
without any approval of the Maritime Board ? 

Mr. Crinkiey. No, sir. It has been held all along that as to busi- 
ness coming to American ports and going out of American ports while 
there is a question about actually controlling the level of individual 
freight rates, there is no question that we have jurisdiction in this 
country as to trade practices. 

Therefore, if the steamship lines serving American ports, for in- 
stance, just ordinarily got together and by agreement fixed prices, 
they would be in violation of our antitrust laws. 

The purpose of the 1916 act was to provide an exemption for such 
violations providing their agreements were submitted and approved 
by a regulatory body which would protect presumably the public 
interest. 

So, accordingly, the Board exercises authority to the extent that if 
it considers in accordance with the provisions of law that a group 
are doing things that are contrary to law or deterimental to the com- 
merce, they can withdraw approval of the conference agreement and 
from that point on the lines could not lawfully by agreement fix rates 
or do anything else. 

Mr. Casey. Now, where you have a conference system and, as you 
pointed out, they have numerous sailings a month, even without the 
dual rate they would still probbaly get the lion’s share of the business; 
would they not ? 

Mr. Crinktey. Yes, they do that in the trades where they do not 
use the conference contract dual-rate system now. 

Mr. Casry. That is all, Mr. Chairman. 

The Cuarrman. Would you, for the record, let us know what the 
conference is that — this artificial higher rate ? 

Mr. Crrvxtey. I do not follow the question, Mr. Bonner. 
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The CuarrmMan. You said there was one conference that had 
higher rate. 

Mr. Crinkey. I can tell you that now. That was in the trade 
between U.S. North Atlantic ports and continental Europe. 

In October 1948, they had not used the conference contract system 
since World War II and they made a public announcement that ef- 
fective on November 1, 1948, they were going to institute the con- 
ference contract dual-rate system and that the tariff rates which 
theretofore had been quoted would become the contract rates and 
the conference was setting up a tariff on which noncontract rates were 
shown and they were calculated at about 20 percent higher. 

Incidentally, we filed complaint and went into a district court to get 
an injunction against the institution of that contract system. 

One was granted predicated on our going to the Maritime Board 
and filing complaints and having hearings, which was done. 

The Maritime Board approved the use of the conference contract 
system whereupon we appealed that back to the Federal District 
Court which ruled in our favor, whereupon that decision was ap- 
pealed to the Supreme Court and the Supreme Court ruled in our 
favor. 

I believe that was January 24, 1951. 

The Crairman. In that case, there were how many lines in the 
conference and how many independents? 

Mr. Crinktey. How many lines in the conference? 

The CuarrMan. Yes. 

Mr. Crinktey. I think it was 12. 

The CuatrMan. How many independent operators ? 

Mr. Crrnxtey. There were five at that time. There have been 
some drastic changes since that time as to the various carriers that 
were engaged in it in 1948. 

The Cuarrman. Do you have questions? Mr. Mailliard. 

Mr. Maiu1arp. Mr. Crinkley, how far as a practical matter do you 
think we could go in the regulation of independents without running 
into a serious problem of perhaps retaliation by other countries with 
control over our shipping that might be very detrimental ? 

Mr. Crinxtey. I think you can go a far enough distance to effect 
what is needed. I say that for this reason: Right now without any 
reference to section 15, which is the thing really that bears on the 
conferences, in section 17, for instance, and some of the later sections 
of the regulatory act there is set up a prohibition against rates which 
are discriminatory to allow shippers to get rates at less than the 
established rates of the carrier or discrimination as between shippers, 
unjust or unreasonable discrimination, and that deals with rates. 
It isthe practice but it is the rates, too. 

There has never been any protest made at the Board and its prede- 
cessors exercising the control of those rates which fall under those 
particular prohibited categories. So that, I should say that when 
we come not to deal with the general day-to-day level of freight. rates 
and establishment of every freight rate but those which come into the 
field where they may constitute an unfair trade practice, I think the 
Board has or can be given the jurisdiction without retaliation or pro- 
test even from other countries. 

I will give you another illustration of that. 
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The deferred rebate system was another conference contract dual 
rate system. Actually, in that case, usually all the shippers pay the 
same whether they sign one of the things or not. For those that have 
signed and live up to the agreement and sign the new agreement, they 
get 10 percent back, but it is a dual rate system just the same. That 
is cullen out. That is a rate system. That is spelled out and di- 
rectly prohibited under the 1916 act. It is used universally abroad. 
No country has ever protested our action in prohibiting something 
that is freely permitted there, so that my answer to your question 1s: 
I think that there could be sufficient regulation to effectively enable 
the Board to deal with these situations without incurring retaliation 
or even protest from other countries. 

Mr. Matuu1arp. Of course, you are talking now about the con- 
ferences and not about the independents, because I think it is quite 
clear why we might not get a protest on our regulation of conference 
agreements because all we need to do is repeal the law and they would 
be absolutely prohibited. 

Mr. Crinxtey. I say under the sections, for instance section 17, 
undue discrimination and unjust discrimination, they apply against 
individual carriers. In other words, the Board has considerable 
authority on conferences and has very considerable authority on indi- 
vidual lines without reference to conferences. 

Mr. Marurarp. Has that power ever been exercised ? 

Mr. Crinkey. It has been exercised frequently but I do not think 
the Board’s authority in all respects has ever exercised fully or 
sufficiently. 

Mr. Mariuiarp. Are there examples where a nonconference opera- 
tor has been forbidden by the Board to pursue certain practices ? 

Mr. Crinkiey. Oh, yes. There was quite a comprehensive action 
undertaken in 1934 under section 19 of the 1920 act. My recollection 
is that it was headed something like this: “An Investigation Into 
Alleged Unfair Trade Practices of a Foreign-Flag Nonconference 
Carrier.” 

A great lot of meetings were held and a lot of testimony given, and 
so forth. Finally it wound up by a proposed order to be issued that 
would require all steamship lines, conference or nonconference, to 
file their rates 30 days in advance of being established and that they 
would not be able to change them within that 30-day period without 
the approval of the Board. There was a great public protest over 
that by shippers who feared that all flexibility would be gone, et cetera, 
and the final result was that an order was issued that all carriers as to 
export cargo moving from U.S. ports would have to file within 30 
days after establishment all freight rates quoted on goods moving 
from American ports to oversea destinations. 

So that was an instance where the Board’s predecessor, which I 
believe then was the U.S. Shipping Board, Bureau of the Department 
of Commerce, acted under that section of the law to deal with the 
situation that involved nonconference carriers. 

Mr. Maititarp. Does that situation exist today that those rates 
must be filed ? , 

Mr. Crink.ey.. Yes, sir. 

Mr. Mariutarp. Both by independents and conferences? 

Mr. CRINKLEY. Yes, sir. 
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Mr. Mariturarp. Only for outbound cargo? 

Mr. Crinxiey. Yes, sir. 

Mr. Maiuurarp. What is the distinction between our authority over 
outbound cargo and our authority over inbound cargo? 

Mr. Crrvxxey. I think probably nobody has ever raised the ques- 
tion about inbound rates. I do not know what has happened within 
the last year or so. There was a communication sent out by the Board 
on all people bringing inbound cargo that said consideration was 
being given to the “filing of rates on “inbound cargo and they would 
like consideration by the carriers as to how they would look on it. 
We immediately replied by letter and said that we saw no objection 
to it and we are perfectly agreeable to seeing such regulation estab- 
lished and would cheerfully abide by it. It was objec ted to by some 
of the other carriers, I think some of the conferences, and it was 
never put into effect. 

Mr. Maturarp. What would our enforcement weapons be over a 
foreign-flag inbound carrier? How in the world would you enforce 
any regulation that you might put out? 

Mr. Crinxiey. As to the foreign-flag carriers, the law provides for 
certain action to be taken by the Board where the Board’s orders may 
be defied and it is about the most cruel punishment that you could 
ever conceive of being put on a foreign carrier. American ports’ are 
closed to him, period. 

I will tell you that that is the most powerful club that could be 
used there to force compliance with orders. 

Mr. Maiuiarp. Is that club not so powerful that we would never 
dare use it because of retaliation ? 

Mr. Crinxiey. Well, I do not know, because it has never been used, 
that that would be the case. It should be used at times. It might be 
like this fellow there that was sentenced to be hanged and the judge 
asked if he had any comments and he said, “This is going to be a 
lesson to me.” The fact that it is a pow erful club I do not see there 
would be a consideration as to why it should not be retained. I think 
it ought to be used if it was called for. 

Mr. Mamxtarp. But do you not think it would inevitably bring 
retaliation from the country whose flag was involved ? 

Mr. Crinxiey. No, not if it was a violation of the law, but which 
bi country had not seen fit to protest or could not make a ’ protest be- 

‘ause it would be fair and reasonable. 

Let us say we had something here against unjust discrimination 
and that is in every law end deals with foreign and domestic, Ameri- 
can and individual, conference lines and independent lines, against 
unjust or undue discrimination. So if a foreign line, one carrier, 
maybe nonconference, had been found guilty and the Board issues 
some orders. Sometimes they issue orders with reparations, Suppose 
that carrier said, “We are not going to comply with the order.” ‘There 


has never been any protest from any country that such laws were im- 
proper. I do not ‘think there ever would be. Therefore, if a penalty 
was given against that carrier, I do not think that country would pro- 
test. They ‘would probably exercise some disciplinary action against 
the carrier involved. 

Mr. Mairirarp. Getting to your statement where you quote these 
rates on page 7, the obvious conclusion one reaches here just on the 
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face of it is that in these instances American exporters are put at a 
substantial disadvantage as against western European exporters. — 

Mr. Crinxiey. They are at a disadvantage. There is no question 
about that in my mind. 

Mr. Mariirarp. How do you explain this? 

Mr. Crinxey. I explain it in two or three ways. No. 1, during ¢ 
great long period of time, America has been the leader in developing 
industrial products. I just point to the case of automobiles. The 
mass production of the automobile and all the multitude of improve- 
ments that came along with it were peculiarly American. I point to 
this devlopment of the huge import of automobiles and their develop- 
ment has been relatively recent. For a great many years the world 
wanted American automobiles, period. They paid prices for them 
that would seem to us American citizens to be fantastic in which cases 
the freight rate was not the overpowering difference. 

[ can give you another illustration frem my own experience. In 
1939 our company established independent service to the eastern Medi- 
terranean. In looking around for cargo one of the items that looked 
like it might be a possibility was plumbing supplies, bathtubs, and 
lavatories and things of that nature. Some of the American com- 
panies and some of the European companies had factories in Europe 
that manufactured those things in competition with America. At 
that time the foreign buyers appeared to be willing to pay a premium 
because the American article was much, much better. 

Now, the freight rate at that time from European ports which I 
checked was a little under $9 a weight ton. The rate from American 
ports to the eastern Mediterranean was $20 a measured ton, which was 
equivalent to about $40 a weight ton, so that you had $8 and $40. 

I spoke to some people we had done business with in the plumbing 
business and they said there was a possibility there but the freight 
rate was too great a difference, so that I just said at the time, “T here 
Is NO way for us to quote the same rate as E uUrope, their handling 
charges there are much cheaper, but we can clear a profit at $10 a 
measurement ton which is half of the conference rate,” and, because 
e that much help and the fact that the buyers preferred the Ameri- 

‘an article, there was a fair business developing on that. 

That, incidentally, is disappearing now because European coun- 
tries and Japan and many others have their factories now equipped 
with the most modern equipment and I believe that they are turning 
out goods that are fully as good as American and, in some cases, per- 
haps better. I do not know. 

The sewing-machine industry is an example of that. We are bring- 
ing in an enormous amount of foreign-built sewing machines that 
ure apparently among the best in the world, but there was a time, 
particularly as to industrial products and equipment, that the Ameri- 
can product was wanted everywhere and the prices they paid there 
were fantastic to us Americans. ' 

What they have to pay, counting duty in some countries now, for 
an American automobile is so much that one that would sell here 
for $2,500 will sell for $5,000 or $6,000 with the duty that they have 
in some other countries. That is partly the explanation. 
partial. 


There are many, many factors that come into it. 


It is only 
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Mr. Maruiarp. Are there any American-flag operators carrying 
cargo out of western Europe to any of these ports? 

Mr. Cringiey. Not that I know of. They are bringing cargo here 
from western Europe. Our company attempted a service from con- 
tinental Europe via the Suez to the Orient in 1947 but we could not 
work it out. Our costs were rather high and it did not work out. 

Mr. Maixrarp. In other words, probably it is not practical for 
an American-flag operator to attempt to compete in the cross trades‘ 

Mr. Crrnxiey. He could successfully compete if it is along a route: 
but, as to not being a part of an established route, there it would 
be extremely difficult. 

Mr. Matutarp. In other words, he must be carrying cargo to or 
from the United States and this other business would be only inci- 
dental ? 

Mr. Crinkiey. It might be an important part of it but it would 
not be the chief thing on which the reliance is made. 

Mr. Marurarp. Is one of the reasons that these rates seem so 
disproportionate that in order to allow the American-flag operator to 
operate successfully we hold an umbrella that permits the foreign- 
flag operators to make a disproportionate profit in the same trade? 

Mr. Crinxuey. I think that is precisely the case. The’ scale of 
American freight rates are extraordinarily profitable for the foreign 
operator when they are based on the systems that are now used. | 
think if any attempt were made to examine the profits of foreign-fiay 
carriers, particularly those having big operations involving American 
ports, it would show that. 

Mr. Mariurarp. Then it seems to me that if anything is done which 
would in any way weaken the conference system that the first people 
to go out of business might very well be the American-flag independ- 
ents because we would then be in a competitive situation, such as we 
have in the cross trades ¢ 

Mr. Crinkiey. We have come to the conclusion that when it comes 
time to replace the war-built and the war bargain ships that we had, 
it cannot be done without subsidy. We bought ships on the same 
basis as every other American operator. They are war bargains but, 
when they run out of age, we think we are finished except for some 
subsidy because of that factor that you speak about. 

Mr. Matiuiarp. If you could get construction subsidy without op 
erating subsidy, you would be in the relatively same position you are 
in now; would you? 

Mr, Crrnkiey. Yes. 

Mr. Mariurarp. So that this does not necessarily mean that you 
have to have operating subsidy ¢ . 

Mr. Crinxiry. The thing about that is, in a general competitive 
picture an operating differential puts the American operator on the 
cost footing of his foreign competitor so that he can meet the ups and 
downs and make the adjustments that should be present in the picture. 
We seek a subsidy. We do not want to get bound into a conference. 
We do not want to be controlled by a group of foreign lines. We 
should like to be free to adjust freight rates there where there is a good 
reason for it in comparison with our ability to do it. 

We believe we can provide a constructive public service more so by 
being independent than we could by being a member of a conference. 
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Mr. Maiuiarp. That has always been the position of your com- 
pany ¢ 

Mr. Crinxtey. Yes. 

Mr. Matiuiarp. That is all, Mr. Chairman. 

The CHarrMan,. Since you are talking about these freight rates, ex- 
plain to me this difference in the cotton rate and tobacco rate, will 
you? 

Mr. Crinkuey. Yes, sir. 

The CHatrman. I guess you put this in there for my edification. 

Mr. Crinxiey. Did you ask me to explain the difference between 
them ? 

The Cuatrrman. Yes. Why this disparity between cotton rates and 
tobacco rates ? 

Mr. Crinktey. Because, to a large extent, there has been more inde- 
pendent competition from ‘oulf por ‘ts to some areas than there has been 
irom the ports through which leaf tobacco flows. I did not put that 
in there for your benefit, Mr. Bonner. I come from that area. My 
grandfathers on both sides raised tobace 0. 

The CuairMan. I notice it is in here. 

Mr. Crinkiey. I have always been interested in it and followed it 
particularly. My thought about that whole particular thing is that 
most of the tobacco shippers, and I know them all, tell me this: They 
do not object to the conferences. They think the conferences provide 
many real benefits. Those that are convinced that the conference can- 
not exist except if it had the conference contract rate system will say, 
“Well, we have many reservations about the contract system but if 
that is the w ay it is, we will go along with that. 

Many of them that I know, and I do not know what you are going to 
say, will say, “But we value very, very much the independents avail- 
able to us. © That independent competition has put us in a bargaining 
position with the conferences where we can get consideration” ; and 
my object is to show that that is what took place there. 

There has been independent competition to northern Europe and still 
is so that there is a $1.65 freight rate. 

Take the Mediterranean. We go to the Mediterranean and load at 
Norfolk, but only go to Beirut and Alexandria, not to many other 
ports, so that when the conference contract has been offered to those 
people there they have not had much choice but to sign it, so that we 
have not been able to get much tobacco to Mediterranean ports, so 
what is the difference, $2.85 against $1.65, which is an illustration of 
the point I make. Where you have the conference system and where 
they are able to control, the freight rates are higher and too high in 
many instances. 

The CuatrMan. What is the reason for “To Valparaiso, $6.75” and 
“$1.80” ? 

Mr. Crinxxey. I think there are two reasons. They do not have as 
much tobacco moving there as in some other directions and there has 
been no independent competition. 

The CuarrmMan. Is it a more difficult commodity to handle aboard 
ship than cotton ? 

Mr. Crinktey. No. They both load very fast. That is, a s hogshead 
of tobacco weighs 1,200 pounds and a bale of cotton weighs 500 pouns 
You can load a lesser number of tons of tobacco on a ship than you ean 
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cotton but the difference is not sufficient to make any difference, such 
as is indicated here. Put it this way: One weight ton of leaf tobacco 
will measure 128 cubic feet. One weight ton of cotton will measure 
from about 85 cubic feet. So you can get a lesser number of tons of 
leaf tobacco in a ship than you could of cotton, but these are line rates 
there where the ship is not filled. 

With a Liberty ship, which is a 10,000-ton ship, you can only load 
2.700 tons of tobacco. You can load about 5,000 tons of cotton, but 
on line business you never load the ship full of a single commodity. 
There is a mixture, so that that much difference should not be there, 
and I am trying to indicate here, and I think I have, that where 
you have had real independent competition the shippers have got 
consideration about freight rates and where you have not had that 
they have not got that consideration. That is it. 

1 picked those two items because I personally have had a long, 
long experience with them in both shipping and otherwise. 

The Craman. I understand. 

Mr. Totierson. Mr. Chairman, would you yield while he is on 
that particular point ? 

Mr. CHarrMan. Yes. 

Mr. Touuiersen. Does Isbrandtsen carry cargoes over these routes 
mentioned on page 8? 

Mr. Crrnktey. To the Mediterranean ports that I mentioned of 
Beirut and at times Genoa, but not the others. 

Mr. TotieFson. Do you carry cotton or tobacco? 

Mr. Crinkxey. Cotton is not shipped from the North Atlantic 
ports and our round-the-world service does not call at the cotton- 
shipping ports, so most of the shippers of tobacco there have con- 
ference contracts but we cannot obtain the shippers. 

Mr. Totterson. Do I understand that you do not carry cotton or 
tobacco out of U.S. ports? 

Mr. Crinkiey. The Isbrandtsen Co., in connection with its round- 
the-world service, does not carry any cotton from U.S. ports. We 
do not call at cotton ports, but there is other independent competition 
to the ports involved. I am not sure whether I answered. 

Mr. Totterson. I wanted to find out if you carried any cotton or 
if you carried any tobacco on any of your ships. 

Mr. Crinxiry. In years gone by we have carried an enormous 
quantity of cotton and tobacco. 

Mr. Totierson. What rates did you charge for cotton or tobacco? 

Mr. Crinktey. At that time, when the rates were exceedingly high, 
we quoted rates not based on percentage with the conference but a 
rate that would show us a reasonable profit and it worked out at 
about 30 or 40 percent less than the conference. At other times we 
had quoted the same rate as the conference. Usually we have tried 
to quote a somewhat better rate than the conference. 

Mr. Tot.erson. Could you supply the figures for the record ? 

Mr. Crinkiry. Yes; I will be glad to. 

Let me make a record of that. 

Mr. Totierson. You say you never carried cotton out of the gulf 
ports ¢ 








eal 





STEAMSHIP CONFERENCE STUDY 221 


Mr. Cringxey. No, sir; I certainly did not. I thought you were 
talking about our round-the-world service. We only load at North 
Atlantic ports. 

Mr. Totuerson. I am talking about anything. 

Mr. Crinktey. Rates on cotton and tobacco, as applied by Isbrandt- 
sen ¢ 

Mr. Totierson. Yes. Would you say whether there was any dif- 
ference in the rates comparable to the difference in the rates quoted 
here? 

Mr. Crinxtey. I will advise you about that. 

Mr. Touuerson. Mr. Crinkley, in casual conversation I understood 
that Isbrandtsen was currently bidding for the carriage of cotton 
from the gulf to Yugoslavia; is that right ? 

Mr. Crinkiey. Not to my knowledge. I would not like to say we 
are not, because at this time we are engaged, besides the line activities, 
with tramping. We are operating seven American-flag Liberty ships 
in the tramp trade, and if there were a full cargo of cotton that was 
available I am sure that our people would go after it. 

Mr. Totierson. The information I had was that Isbrandtsen was 
presently trying to get some of that cotton cargo going from the gulf to 
Yugoslavia where the conference rate, I think, is $1.45 and Isbrandt- 
sen 1s bidding $1.30. Do you know anything about that? 

Mr. Crinkiey. No, sir. 

Mr. Totierson. Could you find out for us if that is correct? 

Mr. Crinxey. I will make an inquiry, but I am reasonably certain 
that that is not the case. 

Mr. Totierson. Thank you. 

The Cuarrman. On your sailings from the Chesapeake area, Balti- 
more, Norfolk, and Newport News, you do not make any of these 
ports you have listed here ¢ 

Mr. Crinkuey. To which table are you referring? On the tobacco? 

The CHarrMan. Yes. 

(The information referred to follows:) 

On page 65 of the transcript of my testimony, Mr. Tollefson asked me to find 
out and advise if our company at that time was quoting rate of $1.30 per 100 
pounds on cotton from gulf ports to Yugoslavia—whereas at that time the con- 
ference lines involved were quoting rate of $1.45 per 100 pounds. 

I inquired of our traffic department and was told an inquiry had been received 
concerning a transaction financed through ICA for a total of 50,000 bales of 
cotton which would be shipped to Yugoslavia—at least 25,000 bales of which 
would have to move on American-flag vessels. 

We have an American-flag vessel sailing from gulf ports to the Mediterranean 
in late April and our response to the inquiry we received was that we would 
be interested in a portion of the quantity to be moved on an American-flag ves- 
sel. We were offered 8,000 bales at rate of $1.30 per 100 pounds, which we are 
informed is the rate established by other independent carriers operating from 
gulf ports to the Mediterranean, and which offer we accepted for the sailing 
mentioned. 

Mr. Crinkuey. Yes, sir. We do make some of them. My complaint 
is that we do not get the business because of the conference contract 
system. If you come down the line there, Genoa and Alexandria, we 
make Alexandria and at times Genoa. We make Yokohama, Kobe, 
Hong Kong, and Malaya, but our time in transit, because we go by 
Suez, is so much longer than the lines that go by Panama that we 
are not competitive. 
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The Cuarrman. I want to know what your rates are from the to- 
bacco ports to these places as compared to these rates. 

Mr. Crinxtey. All right. I will get that. 

The CuamrmMan. Will you furnish that for the record ? 

Mr. Crinxtey. Yes, sir; I will be glad to. 

(The information referred to follows :) 

Isbrandtsen Co., Inc., is presently quoting on leaf tobacco in hogsheads from 
Hampton Roads to Genoa and Alexandria a rate of $50 per 2,240 pounds, which 
is the equivalent of $2.23 per 100 pounds. Since the conference dual rate con- 
tracts in this trade cover all Mediterranean ports, and we serve only three 
Mediterranean ports, the majority of leaf tobacco exporters felt compelled to 
sign the conference contracts, and accordingly, very little of this business is 
available to us. 

As to the other ports on the list referred to, the following should be noted. 
London, Liverpool, Antwerp, Rotterdam, Hamburg, and Bremen are ports to 
which we are not presently providing service to the tobacco trade from U.S. At- 
lantic coast ports. 

As to Yokohama, Hong Kong, and Manila, our ships operate to the Orient 
via Suez and are in transit to the Orient from 25—40 days longer than vessels 
which operate via Panama. This difference in time-in-transit makes it im- 
possible for us to compete with carriers operating via Panama. Furthermore, 
the conference to the Far East uses the conference contract dual rate system 
and under the circumstances tobacco shippers consider they have no choice but 
to sign such exclusive patronage contracts with the conference—and their busi- 
ness is not available to us. Therefore, we are not presently quoting rates on 
leaf tobacco from U.S. Atlantic coast ports to the Orient. 

As to Buenos Aires, Rio de Janeiro, Santos, La Guaira, Porto Cabello, Val- 
paraiso, and Australian ports, Isbrandtsen Co., Inc. does not operate steamship 
service from U.S. Atlantic coast ports to these destinations. 


The CHatrman. Mr. Downing. 

Mr. Downtnea. Mr. Crinkley, in line with Mr. Mailliard’s question- 
ing, if the theory of the operating subsidy is to put the American-flag 
operator on an equal footing with his foreign competitor, how is it 
that you say that the conference holds an umbrella over the foreign- 
flag lines? 

Mr. Crinkiey. Because apparently under the conference setup rates 
are established at a figure that would be considered sufficiently high 
to cover American costs of operation without counting the subsidy in 
the picture. 

Mr. Downtne. Do you think that they do not actually put the 
American operator on that footing ? 

Mr. Crinkuey. I mean the rates do not reflect that. 

Mr. Downrne. I do not quite understand. 

Mr. Crrvkey. Let us say that you had a conference and, to sim- 
plify it, you get one foreign line and one American line. The for- 
eigner would have a much lower cost so that if the freight rates were 
based on his cost of operation, then right away, without a subsidy, 
the American line would be at a tremendous disadvantage. He could 
not quote the same rate and show a profit. He would show a loss 
whereas the foreigner might be earning a profit. 

Mr. Downrne. But I thought the theory of the operating subsidy 
was to put the American-flag operator on an equal footing with the 
foreign operator. 


1T am informed there is independent steamship competition in the trade between Hampton 
Roads and London, Liverpool, Antwerp, Rotterdam, Hamburg, and Bremen, but I do not 
know the rates presently quoted by such independent steamship operators. This informa- 
tion is available in the files of the Federal Maritime Board. 
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Mr. Crinxiey. I will come to that. 

Now we put the American carrier on a parity as to cost. Now 
the foreign carrier cannot quote profitably a lower rate than the 
American subsidized line can quote profitably. 

Mr. Down1ne. Wait a minute. In the conference they all have the 
same rate. 

Mr. Crinxiey. I am coming to that. Those two are in the con- 
ference then and it might not happen that a rate is set high enough 
that it would be considered sufficient to cover the higher ‘American 
cost of operation without giving consideration to the subsidy and, 
naturally, under that case, you can see the foreign operator ‘would 
have a beautiful situation. 

The CHatrman. The recapture provisions would take away the 
excessive profit. 

Mr. Crinkiey. It would take away half of it. 

The Cuamman. Well, half of a profit is pretty good, is it not? 

Mr. Crinxiey. Yes; [ think that is a wonderful provision. I do 
not know any reason in the world why it should not be there. 

The Cuarrman. It is not altogether as you left it up to that time. 

Mr. Crinkiey. But I say if the rate was set on a level where the 
American operator could come out not counting the subsidy then 
if a foreign line got that same rate he would have a beautiful propo- 
sition. 

Mr. Downine. Yes, but we are talking about when they had the 
same rate ? 

Mr. Crinxiey. I do not know of any such eases. 

Mr. Downrna. The same rate within the conference ? 

Mr. Crinkuey. Yes. Well, that is my point. I do not know 
whether I understand your question or not. No conference operating 
out of the United States today, even with the majority of the foreign 
lines, is basing their rates on the foreign cost of operation thus put- 
ting the American operator in the position to say, “I can go along 
with that because I have a subsidy and am on equal footing ‘with the 
foreign carriers.” There is not any conference in the U.S. trade 
that is in that position today. 

Mr. Down1nG. We will leave that for a minute. 

Mr. Crinkley, what I am trying to foresee is the picture 20 years 
from now if we were to outlaw dual rates in this Congress. If we 
outlawed dual rates, would that, in your opinion, weaken the con- 
ference system ? 

Mr. Crinkiry. No, I do not think it necessarily would except for 
this, and that is not a real good answer: It is my opinion that if you 
legalize the conference contract system permanently, far from weak- 
ening the conferences, it is going to give them a monopoly and cer- 
tainly that is not weakening but strengthening the conferences. The 
question is whether that should be done or not. 

Mr. Down1nG. Getting back to my question, if we outlaw the dual 
rate system, will that weaken the steamship conferences ? 

Mr. Crinxzey. I think it will weaken them in comparison with the 
position they would have under the conference contract system but. I 
do not. consider that by any means it. would be either fat: al or unduly 
harmful because I believe, since this question is being gone into so 
thoroughly by the committee, that undoubtedly there is going to come 
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legislation out of this that will be either in one of two directions: 
either you will legalize the conference contract system or strengthen 
very considerably the regulatory authority of the Board. If that is 
strengthened, to the extent that the Board can deal with these trouble- 
some questions that everybody is so afraid of, rate wars, et cetera, 
then I do not know where the atmosphere would not be clear that 
the conferences should not necessarily suffer by not being able to use 
the contract system except that they would not be able to enjoy a 
monopoly. 

Mr. Downina. But the Board’s jurisdiction is limited over foreign- 
flag ships ? 

Mr. Crinxiey. The Board’s jurisdiction is what ? 

Mr. Downtne. It is limited as to foreign flags and as to independ- 
ents for that matter. 

Mr. Crrnkiey. My thinking about that is that it need not neces- 
sarily be too limited to be effective. 

Mr. Down1ine. Now, if the steamship conference system falls, then 
you have free open competition on the high seas, have you not? 

Mr. Crinkwey. Yes. 

Mr. Downtnea. Now, what is bothering me is, if the seas are free 
for each nation, all the foreign flags can operate so much more cheaply 
than we can. Would they not then get the bulk of all this cargo that 
is being transported over the oceans ? 

Mr. CrinKey. They are not doing it now. 

Mr. Downtna. Let us say in these 50 trades where there are con- 
ferences, mostly foreign lines, not using the dual rate system, why 
do they not disappear if the conference contract rate system is nec- 
essary for the conference to exist ? 

Mr. Crinkey. That is false, because it has been proven. It is an 
established fact. 

Any question that might be asked about it, all I would have to 
answer is, “Look at these trades where they are not using it. The 
conference is existing. It is prospering, going along well, thank you.” 

For anybody to say they cannot exist without that I will say it is 
poppycock and contrary to the facts. I do not know why they are 
so completely ignored. It has been talked around so very, very much. 
We have taken pains to continue to say there are 50 routes where 
the conferences get along all right, there is just as much stability 
there, but they do not use the conference dual rate system. 

Mr. Downina. What is the basic reason that a shipper would use, 
say, Isbrandtsen rather than a conference line ? 

Mr. CrinkKey. I try to convince shippers that they ought to support 
us even if the rates are the same because we furnish something of 
tremendous value to the shipper, namely, independent competition. 
I claim that that is a bigger advantage than a lower rate. 

Mr. Downine. As a matter of fact, why do most of these shippers 
use Isbrandtsen ? 

Mr. CrinkiEy. Most of them do not. I say in the Mediterranean 
trade the percentage we get is tiny. If we depended on that in the 
present setup, I do not think we could exist. We get some to the 
Mediterranean, some to India, some to Singapore, a little bit to the 
Far East, and each of those is a different trade route and we are 
competing with different carriers on different commodities, et cetera. 
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Mr. Downing. I still worry about what would happen if the seas 
were entirely free, open to everybody so far as the merchant marine 
is concerned. 

Mr. Crinxiry. One thought that I have here is this and I do not 
want to be a robot and repeat one thing over again, but my feeling is 
that we have a chance to see precisely what happens over a period of 
years when you have a trade and there is a conference and they do 
not use this system. The seas are there just as open as they can be 
under any other circumstances but they have not been subject to all 
these horrible things that are supposed to happen. 

Mr. ZeLteNKo. Would the gentleman yield for a question at this 
point ? 

Mr. Downrne. Yes. 

Mr. ZeLenxo. Will you explain why you are applying for a sub- 
sidy for operating and construction if it is just competition that you 
want? Why are you.applying for help if you can live just with 
competition ? 

Mr. CrinKiey. For two reasons: One, as to construction subsidy, 
we bought war surplus vessels for $1,300,000 apiece which cost the 
Government about $4 million apiece. 

As to the type of vessels that should be used on those trade routes 
today, the cost is $14 million. If we are under the subsidy program, 
we have tax reserves against replacements. 

As a nonsubsidized carrier, we do not have any such privilege at 
all. 

There are many things that come into that picture as to con- 
struction. 

As to operating, we are competing with foreign carriers and with 
conference carriers and the subsidy will put us in a position to ef- 
fectively compete with them ratewise when that is indicated. 

Mr. ZeLenKo. I have just one more question. Then once you get 
help, then you are in an unfair position as against the fellow that 
does not have any help. What happens to your advocacy of com- 
petition ? 

Mr. Crinkiey. Why am I in a better position than he? 

Mr. ZELENKO. You are getting help. 

Mr. Crin«key. Is he a foreign line? 

Mr. ZetenKo. Even an American line that does not apply for a 
subsidy just like you are now. 

Mr. CrinkLey. You are not going to have any American lines in 
foreign trade without subsidy, in my opinion, shortly. You are not 
going to have them. 

Mr. Zetenxo. Then when you are talking of competition, you mean 
only competition among American lines, not competition with foreign 
lines ? 

Mr. Crinkiey. No, we have existed and made most of our business 
in competing with a larger number of foreign lines than of Amer- 
icans. 

Mr. Zeten«KO. I am not going to take any more time. I will wait 
formyturn. I will explore that later. 
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Mr. Downtnea. Mr. Crinkley, on page 9 of your statement, you 
stated that: 

As a matter of fact, it can hardly be disputed that the exporters of leaf 
tobacco and cotton have only received considerate treatment from the steam- 
ship conferences on the establishment or adjustment of reasonable freight rates 
where there has been present active and bona fide independent competition. 

Mr. Crinkey. Yes, sir. 

Mr. Downina. Now, I had the opportunity to talk to some repre- 
sentatives of the American Cotton Shipping Association. I believe 
that was the name. They stated that they were, as I recall, highly 
satisfied with the conference and that they did receive consider: 
tion. 

Mr. Crinkiey. They received it where there was independent com- 
petition. If you ask them about some specific trade where there is no 
independent competition, you get a different answer, I believe. There 
will be a time come. I know their position. .1 know that the Cot- 
ton Shippers Association, as such, have passed resolutions favoring 
this setup and I have said to some of the people involved myself 

ersonally, “I do not: know why you would not try to support the 
independents since you gain enormous benefits from the presence of 
independent competition.” 

Mr. Downtna. Well, can they depend on the independents so far as 
regularity of service is concerned ¢ 

Mr. Crinxxiey. The answer to that is just the same as competition 
in the grocery store or filling station or anything else. 

They can depend on it if they will support it. They cannot if they 
do not. 

No independent is going to run a service with no cargo. 

Mr. Downtne. That is Just it, but the conference continues to. 

Mr. Crrnxiey. No, they do not. I beg your pardon. I did not mean 
to be sharp 

There is no conference carrier that is going to operate for a long 
period on a loss basis. That is unthinkable. 

Mr. Downinea. But they will operate for a longer time than an 
independent. 

Mr. Crinxiey. The group, as such, may. Individually, no. 

Mr. Downtne. I am “talking about the fact that conferences fre- 
quently operate out of ports that do not have profitable cargo. 

Mr. Crinxxey. There are lines joining conferences and “dropping 
out of conferences. It may be a matter of how much money they have. 
I would say if you have an independent with certain resources and a 
conference line with certain resources there is not one iota of difference 
about how long one would stay in a line longer than the other. It is 
not there. We have lived through loss per iods. We have taken some 
heavy losses at times but we have stayed with it but, as a general thing, 
that question constantly comes up. The independent, you cannot 
depend on him staying there. Yes, you can, if the people want to 
support him. He will not say there if they do not. That is a cer- 
tainty. 

Mr. Downine- He will not stay there if the cargo is not profitable. 

Mr. Crinxtey. Neither will the conference lines. We have been 
operating in the Orient trade since 1928. We have seen a lot go and 
come in that time. 
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Mr. Downinc. You mentioned in your statement a dispute in the 
steamship conference of the United Kingdom, continental Europe and 
India which got to such a point that cargo was carried free for a time. 

Mr. CrinkKLey. Yes, sir. 

Mr. Down1ne. What was the nature of that dispute ? 

Mr. Crink.ey. Customarily there had been a pact, as I was told, 
where the lines within the conference had divided up among them- 
selves as to which ports they would load cargo at and apparently there 
was a large Dutch line in the conference that decided that, since the 
British lines loaded on the continent at Dutch ports they should be 
able to load at British ports and they got into a dispute as to ports at 
which the various lines could call and it broke loose on that. 

I believe the majority voted one way and this Dutch outfit decided 
they would call anyhow and that provoked a fight and it got going 
on that basis. It was something in that general area that caused it. 

Mr. Downtne. But the freight rate was not the cause of the dispute; 
is that correct ? 

Mr. Crinktey. No, sir. I am just saying that the conference con- 
tract system has no effect one way or another on rate wars. They 
break out when they have the system and when they do not have the 
system at times. The answer to the rate war is regulation. 

Mr. Down1rne. I think that is all. 

The CHarrman. Mr. Ray. 

Mr. Ray. Mr. Chairman. 

I would like to compliment the witness on a thoughtful and well 
presented statement. 

Turning to the table on page 7, just taking one rate, that first pair 
of rates for cotton going to Bombay, Are the same companies parties 
to the conferences de: ling with the rate from New York that are in 
the conference dealing with the rate from Hamburg? 

Mr. Crinktey. I intend for the Hamburg rate to be considered as 
applying from Hamburg and British and continental ports generally. 
Yes, sir. There are some carriers in both trades. 

Mr. Ray. So that we have a single shipping line charging a rate 
from New York and also charging the rate that is labeled “Hamburg” ? 

Mr. Crinkiey. Yes, sir; but as a member of a conference, as a mem- 
ber of a group. 

Mr. Ray. That is right; but the same company would have those two 
sets of rates? 

Mr. Crrvxtey. I think there is at least one and I believe there are 
two companies in that position. I think there is one Dutch company 
and one English company. 

Mr. Ray. Is there any factor other than competition ? 

Mr. Crinktry. There are some cost differences, I point out in this 
table, but not to the extent of the differences between the rates as 
shown. 

Mr. Ray. Is it an appreciable, substantial part of that difference ? 

Mr. Crinxiey. No, sir. I think the cost is $4 a ton less to load cargo 
in European ports than U.S. ports. 

Mr. Ray. There is a difference of about $17 in these two rates and 
loading costs would not take a very large part of that. 

Mr. Crinkey. No; there would still be a very substantial difference 
in the rates that apply from American ports and from competing 
European ports. 
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Mr. Ray. I suppose it is a fair assumption that the companies that 
are applying these two sets of rates are making a profit on the lower 
rates ? 

Mr. Crinxgxey. I would assume that, but I certainly would not be 
able to say anything definite. I do not know. 

Mr. Ray. Do you have any firsthand knowledge of the actual 
process by which a conference reaches agreement on rates / 

Mr. Crinxtey. No, sir. I have never been a member of a conference 
or of a conference rate committee. My general opinion is that the 
average conference tariff, which probably comprises hundreds of items, 
is drawn up sort of hodgepodge over the years, but as new items 
come along some attention is given to it by the carriers. That would 
be the case with an inde endent, too, and they might experiment with 
some rate to be establi shed or they might try to work out a specific 
cost. 

My opinion is that the ocean freight rates have, as a general rule, 
been based on what the traffic can bear. 

Mr. Ray. Have they been stable? Are these rates much higher 
than they were 10 years ago? 

Mr. Crinkiey. No; 10 years ago would carry us back to 1949. I 
should say in 1949 we still had a carryover in several different ways 
of the war, so that right after the war rates were high as a carryover 
of the war until war-risk insurance and many other things were dealt 
with. 

If you say 9 years ago, the rates are higher than they were then be- 
cause costs have gone up. Every item of cost is much, much higher 
than it was 10 years ago. 

Mr. Ray. Do we have any standard for establishing what would be 
a reasonable, as distinguished from an unreasonable, rate? Would it 
be, for example, the kind of a standard that is made in the regula- 
tion of railroad rates ? 

Mr, Crinktey. That has never, so far as I know, been attempted as 
any general thing in ocean shipping but it has been dealt with in this 
way: Steamship < carriers have generally considered that they want a 
scale of rates or level of rates that would be high enough to pay them 
a profit for the amount of cargo that moves. In other words, they 
say you cannot establish a rate now on one individual item. You 
never can tell whether the rates are profitable or not unless the ship 
has sailed, because it depends on the capacity to which it is loaded, 
but I think that is a fallacy because a railroad rate set up on a scien- 
tific cost basis might be a profitable rate but the railroad might not 
make money, depending on the volume of business it carries ‘and its 
relation to overhead and many factors. 

I think there are ways by which you can est: ablish a price on general 
items carried in carriers. It may not be as precise as in the case of a 
railroad but reasonably so. 

Mr. Ray. Are you thinking of a test that can be applied to particu- 


lar commodity rates by themselves or the generally followed utility 
regulation, standar d, reasonable profit on the whole operation ? 

Mr. Crinxuey. I will answer that by saying that at this moment 
the Maritime Board is struggling with a question that involves that 
precise thing as concerning the rates applied on cargo moving to and 
from Puerto Rico, and they are attempting to deal with it on the 
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utility concept that you spoke of. Asa matter of fact, a ruling was 
made as to certain increases that have been made by the lines ‘there 
where the examiner held that, based on the rate of return to invested 
capital, et cetera, that that was justified. I believe the government 
of Puerto Rico appealed for further hearings, which are being ar- 
ranged, so that they have the same factors there that you would have 
in foreign trade, stevedoring in and out of the ship and voyage ex- 
penses, et cetera, 

In that particular case an effort is being made by the Board to 
evaluate the level of rate cost on the utility concept there of calculat- 
ing the return on invested capital and the other factors that come into 
it, “depreciation, and so forth. 

"Mr. Ray. Is that what you would advocate ? 

Mr. Crinkury. I do not know whether that would work in that 
case. I do not know whether it is going to work in that case or not. 
The people have not been satisfied with the ruling that has been made 
there. My thinking about it is that as to our own experience any 
steamship man could figure out the precise cost of moving an item in 
large quantity, for instance, cotton. We can figure easily enough 
on cotton and figure a shipload to a very, very short point to load an 
actual shipload ‘and carry it. I would say that would be about 5,000 
tons. Somebody comes along with 500 tons of cotton to ship and what 
are you going to do about the rate? The rate established on the full 
shipload obviously cannot be applied to the small amount and, my 
personal conclusion has been in many cases like that, to get the cost 
on the larger quantity and add a reasonable margin for the difference 
between the volume or markup and work the figure on that basis. 
That would be a nearer approach to it than just some hit or miss 
proposition otherwise. 

Mr. Ray. I suppose it is fair to assume that earnings figures for a 
carrier’s operation are not available with respect to foreign carriers 
who are members of the conference ? 

Mr. Crinxiry. No; I imagine not. I do not think they are. 
Whether they can be had or not, I would not know. 

On the American earnings on domestic carriers, their earnings 
sheets are submitted to the Interstate Commerce Commission and are 
available for inspection. 

I do not think concerning American lines in oversea connections 
even as to the subsidized lines that that is true unless they are public 
companies where their statements are published as a means for the 
investigating public. 

Mr. O° Connor, our attorney, was pointing out that as to any com- 
pany which, for instance, h: ud mortgages on ships to the Board, that 
is, American ships, they have to supply the aa regularly with i in- 
come statements as well as balance sheets. I do not believe they 
are available for general public inspection but I think they would be 
available for a congressional committee. Subsidized lines, of course, 
keep a constant flow of all such information to the Board. They 
know all about them. 

Mr. Ray. Has there been made of record in any proceeding that 
you are familiar with factual information as to how the conferences 
reach agreement, what factors they take into account, how they arrive 
at the conference rate? 
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Mr. Crinkiey. No; there have been a great many proceedings that 
involve complaints about conference rates or something of that kind 
and the Board has called for minutes by the conferences as to what 
considerations came into that action taken or refusal to take action, 
but there has been no detailed analysis of the manner in which groups 
establish individual rates. 

I would just say this: Every conference, by the very practical 
nature of this thing, must have a rate committee, and usually it might 
be a man from each member of the conference, who meet at periods 
to consider any applications that may be made for adjustment of 
rate or to create a new rate. 

I am fairly certain in my own mind that what they do is that the 
people that are engaged daily in that business sit and discuss between 
themselves what they think might be reasonable to do about it and 
then vote to do thus and so. Some suggestion is made that that rate 
might be put at a given level and a vote is taken and it is my assump- 
tion that that is what is done as a general thing. 

Mr. Ray. Would you expect it would be on an individual commodity 
basis rather than on a complete operation ¢ 

Mr. Crinxiey. Yes; I expect so. 

Mr. Ray. I make the observation that I do not see how you can 
regulate effectively, fraction by fraction, in any business. 

That is all, Mr. Chairman. 

The Cuarman. Due to the climax of St. Patrick’s Day on the floor 
of the House, we will have to adjourn. 

There is a joint meeting to greet the great President of Ireland 
today. All of us being good Irishmen, we will have to be there. 

I want to ask about your convenience. In the beginning we 
announced that these hearings would be lengthy and members given 
full time and witnesses given full time. I “realize that we have to 
adjust ourselves as to the witnesses’ convenience in many instances. 

Is it convenient for you to be here tomorrow morning? 

Mr. Crinxktey. Yes,sir. I planned it that way. 

The Cuamrman. The staff told me that you had a very good reason 
for being away. 

Mr. Crinxiey. Yes; I have illness in the family but I think it is 
all right. I have made the arrangements. I am going to call home 
as soon as I leave here and see how things are. 

The CuamMan. We will certainly finish with you by 12 o’clock if 
that will suit you. You can make arrangements according to that. 

Mr. Crinxiey. Yes, sir. That will suit me. 

The Cuatrman. The committee will adjourn until tomorrow morn- 
ing at 10 o’clock. 

You will be back ? 

Mr. Crinkey. Yes, sir. 

(Whereupon, at 12 noon, the hearing was adjourned until 10 a.m. 
Thursday, March 19, 1959.) 
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Housk or REPRESENTATIVES, 
SpeciaAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES, 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to adjournment, in 
room 219, Old House Office Building, Hon. Herbert C. Bonner (chair- 
man) presiding. 

Present: Representatives Bonner, Garmatz, Zelenko, Downing, 
Johnson, Tollefson, Ray, Mailliard, and Glenn. 

Staff members present : John H. Drewry, chief counsel; Bernard J. 
Zincke and Robert H. Cowen, counsel. 

The CuHarrMan. The committee will come to order. 

This morning the committee continues with the testimony of Mr. 
Matthew S. C rinkley, executive vice president of the Isbrandtsen Co. 


STATEMENT OF M. S. CRINKLEY, EXECUTIVE VICE PRESIDENT; 
ACCOMPANIED BY JOHN J. 0’CONNOR, ATTORNEY, ISBRANDTSEN 
CO., INC.—Resumed 


The Cuarrman. Mr. Zelenko. 

Mr. ZetenKo. Mr. Crinkley, yesterday you were using the word 
“competition” generally. Would you please give us your idea of 
competition / 

Mr. Crinxey. I think the people in this country usually feel that 
the essence of competition is competition in prices or rates. There is 
a competition, of course, where rates or prices may be the same as 
between competitors but I believe that the ‘usual typical American 
thought of real bona fide competition is price or rate competition. 

Mr. Zetenko. Of course, I think you will agree that under our phi- 
losophy we want to protect the individual against oppression whether 
it is economic or any other kind, but, by the same token, we must be 
guided by what is of benefit to the majority with, of course, taking 
into consideration the protection of the individual. 

Mr. Crinkiey. I would assume so; yes. 

Mr. Zeuenxo. Can you tell us, please, whether there are any other 
companies besides your own, American carriers who have taken this 
position that you have in this series of proceedings / 

Mr. Crinkiey. You ask me if there are other American independ- 
ents ¢ 

Mr. Zetenko. That is right; ves. 

Mr. Crinxiey. Who have taken a part in such proceedings? 


231 











232 STEAMSHIP CONFERENCE STUDY 


Mr. Zevenxo. On your side of the dispute. You people were thi 
ones who either initiated or were part of this dispute against the dual 
rate system. Do you know of any other American companies by name 
who feel the way your company does about it or who have taken your 
side? 

IL am speaking of independent American companies. 

Mr. Crinkxey. I will put it this way: Nobody worked with our 
company in these legal steps that we took. We took them on our own 
and individually. 

There have been other American steamship companies that have 
acted as independents. One, for instance, is States Marine, one of the 
larger companies. As to some of their operations, they were in con- 
ferences and as to some of their operations they were independent. 

Mr. Zetenko. I do not mean whether they were independent or 
part of a conference. I mean whether they asserted the stand that you 
people did against the dual rates either in any proceeding, any court, 
or joined with you. 

Mr. Crinxtey. There were no others that joined with us and I do 
not know of any others that have taken legal steps against the con- 
ference contract system. 

In the 1920’s, one New York firm, the U.S. Navigation Co., brought 
a legal action in the Federal district court against a conference on the 
conference contract rate system, In that instance, the court said: 


You must go to the Board first before you can come to the court— 


and they never proceeded to the conclusion. 

Outside of that, I do not know right off of any other American 
company that has followed the stand we have taken or taken legal 
action. 

Mr. ZeLenKo. That is what I wished to know. 

In your definition of competition, as you have given it to us yester- 
day in the stand of your company, in which you indicated that dual 
rates were stifling competition, does your definition of competition 
— foreign-flag ships or only competition among American-flag 
ships ¢ 

Mr. Crinktey. Both. 

Mr. ZetENKo. Both? 

Mr. Crinkey. Yes, sir. 

Mr. ZeLenxKo. I also understand and I think we can agree that there 
were some objections that you people made of a general nature 
page conference rates being too high. That was the general philoso- 
poy of your objection, that conference rates or dual rates were too 

igh, is that right, in certain instances ? 

Mr. CrinkKiey. I stated that the general result of the conference 
contract rate system would be that freight rates were too high, or 
higher than they would otherwise be. 

Mr. ZetenKo. Now, on the other hand, your company also objects 
that rates are sometimes too low, that is, that some companies will 
give a low rate, let us say, in a rate war, below the cost of their oper- 
ations, is that right, that there are instances where you object to rates 
being too high? 

Mr. Crinxtry. Yes; I think there must be some happy medium 
somewhere. What I said is this: if a rate is established that is even 
below the cost of handling, that is an unfair rate. 
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Mr. ZetenxKo. The cost of handling to every company would be 
different; would it not? 

Mr. Crinkiey. No. It would not. It would be about the same. 

Mr. ZeLENKO. Would it not depend upon the efficiency of the oper- 
ation, the structure of the company, and other factors which are 
peculiar to one company against another? 

Mr. Crinkxey. No, sir. I did not say cost of operation. I said 
cost of handling the cargo. 

Mr. ZetenKo. Let me ask you this. Is it not accepted business 
practice, generally, sometimes to take a loss on certain items in order 
to get business whether you are selling groceries or whether you are 
providing carrier service? Is that not accepted business practice ? 

Mr. Crinkiey. It has been a business practice which, I understand, 
has been elected against in the way of loss leaders, so-called loss 
leaders. 

Mr. ZetenKxo. Has your company ever engaged in that practice? 

Mr. Crinkiey. Not as a practice; no. 

Mr. Zecenko. Have they ever done it ¢ 

Mr. Crinxtey. I will say this. We have lost money in carrying 
freight at times but not because of deliberately setting up a rate 
which we figured would lose money. 

Mr. ZELENKO. Now, yesterday Congressman Downing asked you a 
question and you said in answer to his question, “The answer to a rate 
war is regulation.” Do you recall that? 

Mr. Ortngey. Y es, sir. 

Mr. ZetenKo. Now, what type of regulation do you allude to, gov- 
srmmental or voluntary, or both ? 

Mr. Crinkey. Cer tainly not voluntary because the conferences are 
supposed to have a system of self- regulation and it does not work in 
those instances, so I speak of Gov ernment regulation. 

Mr. ZeteNnKo. Do you advocate, then, Government regulation of 
rates ¢ 

Mr. Crrnxiry. I advocate Government regulation of trade prac- 
tices, and rate-war rates would constitute an unfair trade practice 
about which there ought to be regulation. 

Mr. ZeLtenKo. Let me ask you this: Do you think that this would 
constitute an unfair practice in this industry? Let us assume there 
were two carriers and they were competing with each other and they 
were lowering prices, they were going into a rate war. One carrier 
then takes an interest in a cargo. They buy a financial interest in a 
cargo. They lose on their carrying, but they can make up the differ- 
ence in the profit on the cargo. W ould you say that that was an unfair 
practice ? 

Mr. Crinkey. I do not know. Just recited in that way, I do not 
know that I would say that was necessarily an unfair practice. 

Mr. ZeELENKO. Do you think it is fair that a carrier shall have a 
financial interest in any cargo? Would that not give them an unfair 
advantage over a carrier which did not ? 

Mr. Crinkiey. I do not know. This country has never thus far 
taken any such position. Some of the most respected lines are also 
cargo interests, such as the Grace Line, United Fruit, and many, 
many others. 

Mr. ZELENKO. Has your company ever traded cargo? 

Mr. CrINKLEy. Yes. 
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Mr. ZeLenKoO. Has that been in a competition along certain routes 
with other lines ? 

Mr. Crinkiry. Some of the cargo that we carried that we had an 
interest in was in competition with other steamship lines. 

Mr. ZetenKo. Yes? 

Mr. CrinkK.ey. Yes. 

Mr. ZELENKO. Now, you could then carry the cargo much cheaper 
than the competing line, could you not, because you could then make 
up the profit in your cargo? Would that not be so? 

Mr. Crinxiey. I would not consider that that would necessarily 
be good business and it would not be our policy to do that. 

Mr. ZELENKO. But you have done it ? 

Mr. Crink.Ey. Not what you said. 

Mr. Zetenxo, I did not say it. You said it. 

Mr. CrinkKtey. We have engaged in export-import business as many 
other American steamship lines have, conference people. 

Mr. ZeLenKoO. I am not talking about other companies now because 
you are the people who are objecting to dual rates because you say 
that it is iin competition ; and it would be fair, would it not, for 
me to ask you what your definition of competition is and whether the 
competition is fair or not? I am not going to say that you engaged in 
unfair competition or say anybody else would. I am looking for the 
facts because we have to write legislation. I want to ask you, if you 
could carry or compete with a competing carrier at a lower rate, you 
would not make as much money as if you had a higher rate; would 
you, generally ? 

Mr. CrInKLEy. Right. 

Mr. ZELENKO. Now, on the other hand, if you had an interest in the 
cargo that was being carried, by carrying it at a lower rate your profit 
margin on the cargo when you finally got rid of it would be higher, 
would it not, because your transportation costs are low? 

Mr. CrinKiey. It might be depending on the details of the trade 
involved. 

Mr. ZetENKO. Therefore, would it not follow that if you were plying 
a route in which there were competing carriers and you had an interest 
in the cargo, you could get the business or you could do the job cheaper 
as a carrier and make up the difference overall in your company by 
your profit on your cargo? 

Mr. CrinKiey. Assuming that you would want to do a trading 
business at no profit and our company has never been interested in 
that. 

Mr. ZetENKO. In doing a trading business at no profit ? 

Mr. Crinktey. You are saying, make no profit in the commercial 
transaction so as to make profit on the shipping or vice versa. Neither 
looks like good business to me. 

Mr. ZELENKO. It would not be good business if you did not make a 
profit but if you did make a profit it would be good business. Has 
your company ever engaged in that type of thing ? 

Mr. Crinkiry. No; as a matter of fact, most of our commercial 
business is done on commodities where we do not move the cargo. 
will give you an illustration. We are very large importers of green 
coffee. : 

Mr. ZELENKO. What? 

Mr. Crink.Ey. Green coffee. 
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Mr. ZELENKO. You mean not as a carrier but as an importer? 

Mr. Crinkiey. As a company we are in the commercial business 
importing coffee. We do not have one bag moving on any ship of ours. 

Mr. ZeLenKo. Do you act as agents for any other companies ? 

Mr. Crinkiey. No,sir;notnow. We formerly did. 

Mr. ZeLenKo. I see; and when ac ting as agents for other companies 
were you able to compete with other companies in the same route; that 
is, you supplied work for the company for which you were an agency 
not in your own ships necessarily but your principal’s ships? 

Mr. Crinktey. When we acted as an agent for another steamship 
company we were agents not also principals and our earnings were 
based simply on commissions. We would not control freight rates 
or policies but would simply function as agents. 

Mr. ZeELENKO. Does your company run any foreign-flag ships? I 
think you indicated in your statement yesterday that you had both 
foreign flag and American flag. 

Mr. CRInKLEY. We havea very small amount of shipping today that 
involves foreign-flag vessels. 

Mr. ZeLENKO. About how many foreign-flag ships do you have now 
and how many American-flag ships? 

Mr. CrinkKLey. We own or control, I believe, 16 American-flag ships. 
We do not own any foreign-flag ships. We charter some foreign- 
flag vessels and I would say ‘the number that we might be engaged with 
right at this particular time would probably not be over five or six. 

Mr. ZELENKO. So that, about one third of your operation would be, 
roughly speaking, foreign flag 

Mr. CRINKLEY. No, sir. The answer to that is this: As to two of 
the foreign-flag vessels that we are using they are very, very small ves- 
sels, very small, and as to the others they are tramp ships that are not 
fixed on long-term business. At this time foreign flag is a very small 
‘part of our business. I would say I do not think it would come to 10 
percent of our business. 

Mr. ZELENKO. Business generally is slow now. Suppose it picked 
up. Do you charter foreign-flag ships? 

Mr. Crinxury. I think the answer to that lies in a different diree- 
tion, sir, and that is this: We are applicants for subsidy contracts. A 
subsidized carrier does not carry on any foreign-flag operations. 

Mr. ZeLenKo. You do not have your subsidy | yet ? 2 

Mr. Crinxiry. No; but we plan to discontinue all foreign-flag 
activities. 

Mr. Zevtenxo. Have you discontinued them yet ? 

Mr. Crrnxiey. No. Some we have. 

Mr. ZELENKO. You made application for a subsidy ? 

Mr. Crinktey, Yes. 

Mr. Zetenko. But you have not discontinued your foreign-flag 
operations yet ? 

Mr. Crtnxkiey. Not all of them; some of them. 

Mr. ZELENKO. Now, do you own, control, or charter any tramp 
ships ¢ 

Mr. Crrnkiey. Yes, sir. 

Mr. ZeLeNKo. Approximately how many 4 

Mr. Crinkiey. We are operating about nine American-flag tramp 
ships now. 
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Mr. ZevenKo. Have you ever put those in competition with regular 
trade routes regarding rates? 

Mr. Crinxiey. Well, I cannot say. 

Mr. ZetenKo. Excuse me. I mean to say this. There is a regular 
trade route with conference ships and your ships. Have you ever put 
in any of your tramp ships to bid in any situation like that generally 

Mr. Crinkiey. With the exceptions of one or two classes of cargo, 
all tramp business is competitive with line business. Let us say that 
there is grain moving to India. That may be taken in full shiploads 
by tramps or it may be taken in parcel lots by line ships, and that 
same thing goes for many different types of cargo. So, obviously, 
in a long period of years in tramping operations, we have very often 
been in competition with line operations. 

Mr. ZeLenKo. With your own line operations? For instance, you 
are bidding and the conference is bidding. Have you ever thrown in 
any of your tramp ships to put bids in for the same business to lower 
the bid or compete ? 

Mr. Crinkey. I just cannot see a situation particularly of that 
nature. 

Mr. ZeLteNKO. Now, you stated that you are applying for subsidy. 

Mr. Crinkiey. Yes, sir. 

Mr. Zetenko. Can you tell us what the reason for that is? 

Mr. Crinkiey. Yes, sir. I said that yesterday but I will be glad 
to repeat it, sir. 

First, there is the problem of replacing our present fleet. I said 
they were purchased, like all other American operators of war-surplus 
ships, at war-surplus prices. As a nonsubsidized carrier we have been 
able to reserve 5 percent a year of the cost. Had we been, for instance, 
a subsidized operator since 1947, when we bought those ships, we could 
have: been reserving, against replacing the fleet, 15 percent so that 
right at that point without anything further the situation is very 
much toward the benefit of having construction subsidy but it is not 
only that. In competing in the high seas, if we are not subsidized and 
pay the American cost of American ships we would pay about twice 
what the average of the foreign shipowners pay to have their ships 
constructed. 

Mr. ZeLENKO. You also applied for an operating subsidy ? 

Mr. Crinkxey. Yes,sir. I was coming to that. 

Mr. ZeLENKO. Will you tell us about that? Will you tell us why? 

Mr. Crinkey. There are two or three reasons for that. 

First, the operating-subsidy contract is tied to the construction- 
subsidy contract but aside from that if we look over the useful life 
of a ship, which is calculated generally at 20 years, and considering the 
general overtonnaging situation I spoke of in my statement, to try 
and forecast the competitive conditions which will exist over the next 
lengthy period of time, I do not believe American ships will be able 
to compete without subsidy. 

Mr. ZELENKO. You mean 2s against foreign ships? 

Mr. Crinkiry. Yes. 

Mr. ZeLENKo. Not as against American ships? 

Mr. Crtnkiry. That is right. 

Mr. ZELENKO. But as against foreign ships? 

Mr. Cring«iey. Right; exactly. 
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Mr. ZeLeENKo. Now, we are agreed, are we not, that the power of 
regulation or legislation by the United States against foreign-flag 
ships is somewhat limited ? 

Mr. ee It certainly is. 

Mr. ZeLENKO. Now, the competition that you most have to fear 
according to your own statement is that of foreign vessels ? 

Mr. Crinkiey. Right. 

Mr. ZetenKo. Now, you also said that you believe that to stop cut- 
rate wars the one solution is Government regulation ? 

Mr. CrinkKiry. Yes, sir. 

Mr. ZeLENKO. You say that you do not agree that voluntary regu- 
lation is the solution ? 

Mr. Crrnktey. That is right; exactly. 

Mr. ZeLENKo. Now, following your reasoning, if Government regu- 
lation is limited against foreign ‘flags and the unfair competition comes 
from foreign flags, how can we effectiv ely protect you by Government 
regulation? Would you not be more effectively protected by volun- 
tary regulation in a group composed of American and foreign vessels ? 

Mr. CRINKLEY. No, sir. 

Mr. ZeLenKo. Then how can you regulate this competition of for- 
eign flags by U.S. Government regulation ¢ ffectively ¢ 

“Mr. Crinkuey. My answer to the question is this: that there would 
be a serious question that the Government of the United States could 
exercise complete control or regulation of freight rates but there is 
no question at all that the U.S. “Government has the jurisdiction and 
the authority to regulate trade practices and to regulate against unfair 
trade practices. You have already got that wr itten in several sections 
of the law. 

Mr. ZevenKo. That is an expression, “unfair.” The foreign gov- 
ernment may not consider it unfair. Their wages are lower, their 
costs are lower. They may give 100 percent operating and construc- 
tion subsidy to every one of their vessels. That would make it fair. 

I want to know how we could regulate against that. 

Mr. CringkiEy. That is what I am trying to tell you, sir. The sec- 
tion of the 1920 act that I quoted here states that this Government is 
taking and giving to the Board the authority and power to regulate 
against unfair practices of foreign-flag shipping. It is already i in the 
law. This is no proposal of Isbrandtsen. It is already there. 

Mr. ZeLenko. As you say, it isour law. We cannot make that leg- 
islation effective against a foreign country’s flag. 

Mr. Crinkiry. I say we can. 

Mr. ZeLtenko. You can? 

Mr. Crinxktey. Yes; definitely. 

Mr. ZetenKo. What would be an unfair practice / 

An unfair practice, according to you, is shipping below cost and 
items like that, not making a profit. This foreign country decides 
that it will subsidize its ships 100 percent against any loss. Its wages 
are lower; its costs are lower. Now, they want to come in. They 
come into court. There is competition but can you say it is unfair 
except in the sense that it is lower? 

Mr. Crrnutey. Yes, sir. 

Mr. ZetenKo. How / 
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Mr. Crinkuey. Because I would say this: I would not say that any 
rate that does not show a profit is necessarily an unfair rate. I do say 
that any rate below the cost of handling the cargo is an unfair trade 
practice and unfair rate, and can be prohibited and stopped. 

Mr. Zeten«Ko. I do not follow you, sir. You say that if you have 
a rate which does not show a profit that would not be unfair competi- 
tion but if you handle cargo at a loss that would be unfair competi- 
tion ? 

Mr. Crinxiey. Yes, sir. I will try to make that a little more 
clear. 

Any carrier can put into effect a rate, whether it be a motor car- 
rier, a railroad or steamship line, that based on the cost of moving, 
say, a ton of cargo a given distance would be a fair rate and show a 
profit. Whether that carrier will make a profit or not may depend 
on how much business they handle and the volume that they carry. 

On the other hand, if cargo is handled by any carrier for less than 
the out-of-pocket expense of handling the cargo, and I am detailing 
my statement that that would include loading and discharging costs 
and terminal expenses and port charges, the money that the carrier 
has to pay out just to handle that cargo, if anybody ‘quotes a rates less 
than that figure it certainly constitutes an unfair trade practice. 

I do not think there is the remotest doubt that the way the law 
is written now this Government could effectively act under that law 
to prevent just that particular thing. 

Mr. ZeLtenKo. Would that not be contrary to the freedom-of-the- 
seas principle? Do you mean to say we could keep foreign vessels 
from doing business in U.S. ports because we have legislated against 
cheap -ates ! 

Mr. Crinxtey. Yes, sir; not cheap rates but against unfair trade 
practices. 

Mr. ZeELENKO. Well, they say it is fair. Their government makes 
good for everything. 

Mr. Crinxiey. Nobody can say it is fair to carry cargo at rates 
which are less than the out-of-pocket expense of handling. I do not 
know whether I have made clear what I mean by the out-of-pocket 
expense of handling. 

Mr. Zetenxo. These foreign flags come in and say, “It is not out 
of pocket. Whatever we lose our government makes good.” We are 
doing the same thing on wages. Suppose one of our vessels which is 
subsidized wants to land at an English port and the English have leg- 
islation saying that that is an unfair wage practice, “You people are 
making up your wages for seamen.” Why pick cargo handing! 
Wages are the same thing. 

Mr. Crinkiey. Because we do not guarantee any American subsi- 
dized carrier a profit and, as a matter of fact, some subsidized car- 
riers at times lose money. We do not subsidize to guarantee any 
American operator a profit. We only put him on a cost parity with 
the foreign carrier. 

Mr. ZeLtenKo. I am not talking of profit, sir. I am talking of un- 
fair practice. 

Mr, Crrnxiey. But you said “not making a profit.” 

Mr. Zetenxo. You said it, sir. Here is ‘the point: An unfair prac- 
tice may or may not make a profit because, logically, an unfair prac- 
tice would not make a profit. 
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Mr. Crinxiey. That is right. 

Mr. ZeLeNKO. It would not make a profit. 

Mr. CrinkieEy. I am saying that this Government has claimed all 
along, still can claim and should claim, jurisdiction over unfair trade 
practices, and they can designate a rate below the cost of handling to 
be an unfair trade practice and prohibit it. 

Mr. ZeLenKo. That is the way you folks individually may feel 
about it, but the majority of steamship operators may feel to the con- 

trary. Here is why I say that: You people apparently, from reading 
your statement, do not cry bitter tears for your competitors because 
you say this in your statement, at page 6, talking of overtonnage which 
is one of the burdens: 

There would appear to be no grounds to fear, if intense competition resulting 
from this general overtonnaging should cause the elimination of some weaker or 
less efficient carriers, that American foreign trade would not still have more than 
adequate service available to carry its exports and imports. 

From what I read there, you people do not worry if in general 
competition some, as you call them, weaker or less efficient carriers 
are eliminated. 

Mr. Crinkiey. That is not the point. The point is that a part of 
the reason for subsidy is to make certain that American foreign trade 
will have available steamship service on its important foreign trade 
routes. There was a time when it did not have it. For instance, dur- 
ing the First World War, when there was very little American ship- 
ping, the other lines were ‘pulled out for war purposes and our export 
and import trade was left without enough ships to carry it on. 

Later Congress has taken the position consistently that they must 
not let that situation come back again so that, therefore, as a part of 
the unloading policy of the 1936 act, which provides subsidy, there 
is the aim to insure a progressive, aggressive privately owned Ameri- 
can merchant marine to be used as a defense facility and to carry a 
substantial part of the American commerce. 

Mr. ZetENKO. I understand that, sir. We are all interested in that. 

Mr. Crinktry. That is what I am saying. 

Mr. ZeLeNKO. Your people are not interested in weaker or less effi- 
cient carriers being eliminated in competition. You have said that. 

Now, if you do not have a subsidy, you will become a weaker car- 
rier; will you not? 

Mr. Crinkuey. Yes, sir. 

Mr. ZeLENKO. Does the same logic apply against you? Why should 
anybody worry about you if they have a subsidy and you have not and 
they can outcompete you? If you follow your own logic or your own 
statement, you people should not worry about being forced out of busi- 
ness. I am following your own logic. 

Mr. Crinkiry. No,sir. You are not following my logic because my 
logic is this: As American operators, if the United States subsidizes 
us so that we are on an equal footing with the foreign lower cost, we 
ask nothing more of anybody, and, if we could not exist under that 
circumstance, we ought to be put out of business. 

Mr. ZeLtenko. Your idea of getting help is to get a Government sub- 
sidy.. Apparently many ste: imship lines have another idea. Their 
idea of getting help is to be able to operate under a dual rate. It is 
a difference in ideology. Both of you are looking for help and you 

say that only your method of looking for help is the valid one. 
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Mr. Crinxiey. Yes,sir. That is my position. 

Mr. Zetenxo. That is your position and apparently the only one 
in the industry. oe 

Mr. Crinxey. Because of this factor: Read the 1936 act, which is 
the basic act that deals with subsidy. Read the declaration of policy 
on which that act is put and find one word about a dual-rate system 
or conference membership. You will not do it. 

Mr. Zetenxo. Let me ask you this: Apparently, according to you, 
the big competition you have to fear is foreign-flag competition ? 

Mr. CrinK.ey. Yes, sir. 

Mr. Zutenxo. Now, if that is so and your thinking is correct, how 
do you account for American companies, many of them wanting to 
perpetuate or effectuate the dual-rate system ¢ ; 

Mr. Crinxey. I can only suppose about it. I do not know their 
reasoning. 

Mr. ZELENKO. Well, you have been in business for some time, sir. 

Mr. Crinkey. Yes, sir. 

Mr. ZeLteNnKO. I assume you would have some idea as to why they 
would want to work together with foreign companies as a matter of 
good business practice. 

The Cuarrman. Let him answer. 

Mr. Crinx.ey. I did not understand that that was a question, sir. 

Mr. ZetENKO. Most of these other companies regard it as good busi- 
ness practice to effectuate or engage in the dual rate. 

Your company says, “No; that is not good business practice.” Why 
do you people not go into it? Is it because you people are patriotic 
and not interested in profit or is it’ because you think it is not good 
business practice ? 

Mr. Crinxey. No; I think that in the long run a profitable business 
should be a business that provides a constructive public service and I 
contend that the position of my company is right in that direction. 
Now, whether this philosophy is followed by some other operators, I 
do not know, but I say this: If we ask the taxpayers of the United 
States to pay us a subsidy to put us on an equal footing with foreign 
lines so that they cannot quote cheaper rates based on their lower 
cost, I think we have some obligation toward the taxpayers to be com- 
petitive with foreign lines. 

Mr. ZetenKo. I see. Your company is first interested in profit; is 
itnot? It isa profitmaking organization ? 

Mr. Crinxey. I do not know of any steamship company that has 
another interest. 

Mr. ZetenKo. That is right. In years, before you even applied for 
subsidy, did you have the same philosophy ? 

Mr. Crinkey. Yes, sir; I went with the company because of their 
philosophy. 

The CuatrMan. Will you yield to me for a minute? 

Mr. ZevenKo. Yes. 

The Cuairman. Before you leave this area of overtonnaging which 
Mr. Crinkley has dwelt on, how do you propose to handle the problem ¢ 
You said it should be eliminated. 

Mr. Crinxuey. I did not say that exactly. I said that it is a serious 
problem to the shipping industry. 

The Cuatrman. How do you propose to handle this problem ? 
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Mr. Crinkey. I do not know what the solution of it is. There are 
several possibilities of some partial solutions, but eventually, if people 
continue to build more ships than are needed, what can they expect 
but unprofitable operation ¢ 

The Cuamman. That cannot bethe answer. You raise the question 
vourself and you must have some idea how to handle it. 

Mr. Crinxiey. I think if on a given corner there are four grocery 
stores in a modest neighborhood and five more grocery people come in 
and put in additional grocery stores, there is no solution for that 
except that some of them are going to have to discontinue operations 
because they have far more capacity there than the consuming public 
in the area involved can utilize. 

The Cuatrman. Then do you not have any solution for the over- 
tonnaging ? 

Mr. Crinxiey. No, sir; I certainly do not. 

The Cuamman. I have one more question, if you will let me inter- 
rupt you. 

Mr. ZetenKo. Yes. 

The Cuamrman. You made reference in your statement on page 5 to 
the Stanford Law Review. 

Mr. Crinkiey. Yes, sir. 

The Cuainman. I have endeavored to read it and learn something 
from it myself. Of course, I am not as capable as some others. 

Have you read the conclusion of the Stanford Law Review ¢ 

Mr. Crinkiey. Yes; I did. 

The Cuarrman. Now, did they not state that there should be some 
tie between shipper and carrier ? 

Mr. Crinxiey. Yes, sir. They take the position (1) that confer- 
ences perform an essential service; (2) that they cannot exist without 
a tying-in arrangement such as a contract system; (3) but there should 
be some independent competition in the public interest; and I am 
saying that those things are not reconcilable. 

The Cuarrman. Then what do we get from the Stanford Law Re- 
view? Where do we find ourselves? 

Mr. Crinktey. My own conclusion about it is that quite obviously 
some very sincere people have studied this matter from the standpoint 
of trying to propose a solution. I do not think they have done it. 

The Cuarrman. That is what we are holding these hearings for, to 
try to find the solution. 

Mr. Crinxey. I know. 

The Cuatrman. I do think, in fairness to the record we are trying 
to make, that when you refer to the Stanford Law Review or other 
studies that have been made, you should take part of it out of con- 
text but give the whole finding of that review and the ideas arrived at. 

Mr. Crinktry. I see. 

The Cuatrman. They come up with the conclusion that there 
should be some tie between shipper and carrier. 

Mr. Crinxtey. Should I comment? 

The Cuatrman. Yes. 

Mr. Crinktey. My comment is this: I say again, and I do not 
think anybody in this room will seriously dispute it, that the big 
overall problem about rate wars and conditions that tend toward rate 
wars is basically caused by an intense competition that basically is 
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because of a huge overtonnaging and, in establishing that point, it 
was my purpose to quote an outside.authority. 

The Cuairman. I did not hear that. 

Mr. Crinkxey. In quoting that section of the article that appeared 
in the Stanford Law Review, I was attempting to deal with that phase 
of the matter as it was put up by somebody other than Isbrandtsen. 

The Cuairman. That had to do with overtonnaging 4 

Mr. Crinkiey. That was the point I was dealing with there. 

The Cuarmrman. After you quoted it, you did not give us any so- 
lution for overtonnaging. 

Mr. Crinkey. I do not have a solution for overtonnage and nobody 
in the world does. 

The CHarrmMan. Would it be fair to assume, then, Mr. Crinkley, 
that to meet this situation we must have some system that assures ade- 
quate and regular opportunity for a shipper to export or import and 
not depend on a fly-by-night situation ? 

Mr. Crinxtey. I tried to establish that point, Mr. Bonner, and it 
was this: If there were not quite enough ships to go around and you 
interfered with the operation of them, you might find that the ex- 
porters and importers would not have enough available service: 
Some fly-by-night, for instance, might have come in and gone out but, 
where you ‘have got a situation that the world fleet is bein used to 56 
percent of its c capacity, which means 44 percent of the world shipping 
fleet is surplus. I contend that. there is not any appreciable danger 
of American exporters and importers not having enough service. 

The point about it is that the conference contract system does not 
provide any solution for the overtonnaging problem. 

In the world outside of the United States a conference contract 
system is used generally by the lines, a deferred rebate system which 
is something similar. 

Here the exclusive patronage contract system has been used for 
about 25 years, not by all of the conferences but by many of them. 
During that time that overtonnaging problem has become more serious 
every year. 

The CuatrmMan. They assure regular sailings, future prices, and a 
steady opportunity for import and export. 

Does any other thing assure those three features ? 

Mr. Crinxuey. I am sorry. 

The Cuatrman. If Mr. O’Connor wants some time we are going to 
give it to him. I am trying to find out from you as the operator, 
not from a legal mind, what is going to solve this matter. I am try- 
ing to find out from you, a prac tical operator, what the solution of the 
problem i 1s. 

Mr. Crinktey. Let me put it this way: One of the items in world 
commerce where you have a situation where there is far more pro- 
duction than the market can absorb would be cotton textiles. They 
are “il manufactured in a great many countries, including this one. 
In Japan, China, Hong Kong, India, England, all over, “there are 
huge, Increasing m: inufactures of textiles, more than the present world 
market can absorb. Somebody might ask what is the answer for that 
huge oversurplus for many textile companies to be suffering losses. 
It sounds as if there is far more production than there is a ; market 
for, but I expect that the problem is for those that build those facilities. 
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But to come back particularly to the thing you speak about, it is 
this: I say again there has been much of the time in the past back 
behind. the war when this country considered it was in aoe of 
not having enough service. I do not consider that that exists when 
you have a huge surplus of shipping in the world fleet. 

The CuarrmMan. Go ahead, Mr. Zelenko. 

Mr. ZeLenko. I want to ask you this: You could not stop shipbuild- 
ing in this country. You would not want to do that, would you? 
Are you against building more ships in this country ¢ 

Mr. Crinxiey. No, I am not against building ships or automobiles 
or any other thing. 

Mr. ZeLENKO. Just a minute. You say there is too much tonnage. 

Mr. Crinkiey. Yes. 

Mr. ZetenKoO. If you keep building ships, according to what you 
say, you would be against that, would ‘you ? 

‘Mr. Crinxuny. No, because the purpose of this country is to make 
certain that there is a reasonable fleet of American ships. 

Mr. Zevtenko. All right. We could not stop the shipbuilding in 
foreign countries, could we? 

Mr. Crinxtey. No. 

Mr. ZeELENKO. You would not advocate anything like a ship bank 
like we have a soil bank and pay people for not building, would you? 

Mr. CrinkLey. No. 

Mr. ZetenKo. Then there is no other way to overcome the over- 
tonnage, so that we are going to have that with us. 

Mr. Crinkey. But the contract system is not going to overcome it. 
It has not done it in the past if you go by the “past. as to how it is 
done in the future. 

Mr. ZeLENKO. I am going to yield to my colleague because we do 
not have very much time today. I would like to continue in the future. 
I will yield but hope we can get Mr. Crinkley back. 

The Cuamrman. Mr. Tollefson. 

Mr. Toitierson. Mr. Crinkley, I think you testified yesterday that 
Isbrandtsen had been in the Far East area since 1928. 

Mr. Crinktey. Yes, 

Mr. Totterson. Do you know when the conference contract or dual 
‘ate system went into effect in that area? 

Mr. Crinxtey. I am not absolutely certain whether the contract 
system was applied on some commodities prior to 1928. I came with 
the Isbrandtsen Co. in 1930 and at that time the conference system 
was being used in the Far East trade. 

Mr. Totzterson. I do not remember the exact date, but somewhere 
I heard that it went into effect about the date that you mentioned. 

Mr. CrinkieEy. Yes, sir. 

Mr. Totterson. The dual-rate system has been in effect ever since 
then, has it not? 

Mr. Crinxiey. It has been in various trades on American trade 
routes. 

The CuHatrmMan. Did you say Isbrandtsen used the dual-rate system 
at “mg yast date ? 

Mr. Crinkiey. Not anything at all that could be even related to 
the thing that we are talking about here. 

Mr. Totterson. What I was getting at, Mr. Chairman, was to 
ascertain whether the dual-rate system “which has been in effect. for 
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some 30 years has driven Isbrandtsen out of business which, appar- 
ently, it has not, because you are still in business, are you not? 

Mr. Crinkiey. Yes, sir. 

Mr. Totierson. Has the conference dual-rate system put any other 
independent out of business that you know of ¢ 

Mr. Crinxey. I think I can answer that by this: During that 
course of 30 years there have been quite a number of independent 
operations started which were later discontinued and it is my own 
personal opinion that one of the chief factors was that they were 
not able to get sufficient business because of the conference rate 
system. 

Mr. Totterson. It has not hurt Isbrandtsen. 

Mr. Crinxiey. The answer to that is in two directions: 

No. 1, I said in my statement the conferences have never tried to 
rigidly enforce the contract system in the ultimate. They have not 
carried them to court, for instance, so that there have been some 
shippers that have more or less defied the conference on that thing. 
There have been a few shippers that could confine their business to 
what service my company could provide. There has been some busi- 
ness that we have received from people that buy American goods and 
retain the right to ship it themselves, and lastly, we in some of our 
operations including those cover several trades so that we do not have 
to get the amount of cargo we need from one segment of our trade. 

Mr. Touierson. Reference has been made to a statement that the 
object of the dual-rate system is to eliminate or destroy competition. 

Mr. Crinktey. Yes, sir. 

Mr. Touierson. But so far as Isbrandtsen is concerned in the Far 
East area, it is still in business where it started in business in 1928 ? 

Mr. Crinxtey. Can I comment? 

Mr. Totuerson. Yes. 

Mr. Crinktey. We began operations to the Far East in 1928 from 
U.S. North Atlantic ports via Panama and then across the Pacific. 
Since 1947, our operation has been from U.S. North Atlantic ports 
eastbound via Suez. From 1947 until 1949, we operated from U.S. 
North Atlantic ports via Suez as far as Japan and then back on that 
route. 

In 1949, we converted from an operation that went out by Suez 
and came back by Suez to around-the-world operation so that we 
kept going. Our time to Japan from New York is about 85 days 
on that route. The time of some of the newer ships, both American 
and others, from New York to Japan via the Panama Canal is pos- 
sibly 35 days, so that for all practical purposes, we do not even com- 
pete on the Far East outward trade today and, accordingly, there is 
no effective way I can give you a comparison or data that we have 
succeeded in bucking the conference system there. 

Mr. Totierson. The fact remains that you are still in business. 

Mr. Crinktey. Yes, sir. 

Mr. TotiEFson. Now, I think yesterday you said that there were 
a number of conferences that did not use the dual rate system and a 
number of conferences that did. 

Mr. Crinktry. Yes, sir. 

Mr. Totterson. Can you tell us what the effect of both categories 
has been upon independent operators, in other words, where con- 
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ferences employ the dual rate system, what has been the effect upon 
independents and what has been the effect where conferences do not 
employ the dual rate system ? 

Mr. Crinkey. It is my answer that by and large the development 
of the conference contract system has as to the re involved tended 
to either destroy or prevent independent competition. 

Mr. Totierson. You would not be able to pinpoint by name any 
independents that have been driven out of business ¢ 

Mr. Crin«k.ey. I would say, offhand, that I think I could. I have 
not got it at the tip of mind now but as far as making some research 
I could. 

Mr. Toxixrson. If it is not too much of an effort, could you pin- 
point or name independents that have been driven out of business in 
conferences which had dual rates and in conferences where dual 
rates are not employed ¢ 

Mr. Crinxey. I am making a note of the information you want. 
I had not finished the reply. I will take the next question, though, 
gradually, if you will go ahead. 

(The information referred to will be found in part 2.) 

Mr. Touterson. I had some further questions 1 wanted to ask. 

Mr. Crinkuey. Yes, sir. 

Mr. Toutierson. Now, do you quote different rates to different ship- 
pers? You have said in your statement that the rates quoted to 
shippers ought to be the same. 

Mr. Crinkiey. No, sir. We do not. We are a common carrier 
and the law requires us to quote the same rate to all shippers for the 
same transportation and we do that. 

Mr. Touterson. Let me ask you more specifically, do you have of- 
ferings of small amounts of cargo—take, for instance, 100 tons of 
cotton or tobacco on which you quote a lower or higher rate, probably 
a higher rate, than you would to an offering of a full cargo of the 
same commodity ? 

Mr. CrinkKiey. Well, the answer to that is this: The common car- 
rier rates are for any quantities that can be taken on line sailings. One 
of the definitions of a common carrier is it is a public carrier and he 
must offer his facilities to the public on equal terms and considera- 
tions to all. 

So, therefore, you would not take a line sailing, a common carrier 
sailing, and close that out and say to the shipping public, “We are not 
interested in dealing with anybody but this one shipment of tobacco.” 
The common carrier sailing that we operate goes around the world and 
it is carrying cargo all the time between ports all the way around the 
world. 

We would never be in a position to close a vessel out that we are 
operating in common carrier service with a large quantity. 

On the other hand, where you have a shipload and anybody was of- 
fering on that basis on a tramp basis, that is to contract for that one 
shipload, then they would be dealing in an entirely open market situa. 
tion where there is no such thing as an established rate quoted ahead 
or any other factor. There is nothing so open in the world that I 
know of as to prices or rates as the tramp market, so that if you are 
dealing witha full shipload, you would be dealing in a totally different 
circumstance than if it were a common carrier operation. 
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Mr. Totirrson. I appreciate that, but the answer, then, to my spe- 
cific question is that, as I understand you, you would quote a different 
rate if you were offered a full cargo and you could employ one of your 
tramp ships than you would quote for a smaller cargo on one of your 
liners ? 

Mr. Crrnkiey. Yes, if we were operating in a tramping capacity 
we would not relate that necessarily to a line operation that we had 
if it worked that way. 

Mr. Totierson. I might say there that I do not know of any in- 
stances that come along in that manner because it is very rare that a 
shipper has a full shipload to send with a single carrier. 

Mr. Crinkxiey, As a general rule, from the standpoint of con- 
venience of deliveries and many other factors, the preference is to 
break large quantities down into a number of shipments. 

Mr. Totterson. Isbrandtsen operates over a regular route at least 
with its round-the-world trip ? 

Mr. Crinktey. Yes, sir. 

Mr. Totierson. But it does not operate on a regular schedule as I 
understand it. 

Mr. Crrnxiery. No, sir. That is not true. That service on the 
round-the-world schedule is just as regular as to sailings and inter- 

vals as any other American line carrier. 

Mr. Totterson. How about your other operations? Are they oper- 
ated on regular routes and regular schedules ¢ 

Mr. Crinxuiey. The line services that we have are operated on regu- 
lar schedule. There is a misconception that to be nonconference auto- 
matically means somebody that has a tramp ship that comes in and 
out of the trade. As to nonconference operations, there are two cate- 
gories. One is a regular common cmvdac ten service that is independ- 
ent; the other is tramp business. The tramp business, basically and 
primarily, is full shiploads and tr — customarily do not follow : 

regular route, do not have regular ports of call or sailings following 
one another. They go when ‘they get a full shipload anywhere. It 
is an entirely different operation. 

Mr. ZetenKo. Will you yield for one question ? 

Mr. Crinkiey. As to our operations in line business, our sched- 
ules are just as regular, just as long maintained, and we quote just 
as far ahead as a conference. 

Mr. ZeLenxko. Is not a dual rate the same as a commutation, a ticket 
on a railroad where you buy ahead of time at a cheaper rate than 
somebody who may use it sporadically ? 

Mr. Crinxtey. No, sir; because when I buy a commuter ticket I 
do not want to pay more, because I may drive my car sometimes, or go 
by airplane or helicopter. There is no exclusive patronage deal 
there. 

Mr. Totterson. Mr. Crinkley, you are going to or have applied for 
subsidy ? 

Mr. Crink ey. Yes, sir. 

Mr. Totterson. Should it be granted, undoubtedly you would be 
subjected to the same restrictions and regulations imposed by the 
Maritime Administration as other companies / 

Mr. Crinkey. Precisely. 

Mr. Touterson. In other words, you would have to adopt a regu- 
lar schedule, regular route ? 
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Mr. Crink.iey. There, Mr. Tollefson, we would not have to adopt 
that. We already have it and have had for years and-years a regular 
route and regular schedule. That would not change a particle. 

Mr. Totierson. Fine. Would you join a conference ? 

Mr. Crinkuey. It is not our intention to do so now. 

Mr. Totiterson. You would not care to join a conference / 

Mr. Crinxiey. However, I have stated for the company on several 
occasions that under certain conditions we would join conferences. 
As a matter of fact, in a statement that was filed with this committee 
last summer, I set forth the statement that we had made in that con- 
nection. 

Mr. Totiterson. Now, then, suppose a subsidy is granted and you 
operate on a regular schedule over a regular route and other confer- 
ence operators followed the same route and a similar schedule, what 
would your reaction be to a tramp operation coming in on that route 
and picking up, shall I say, the cream off the cargo by picking up full 
shiploads of the best kind of cargo? How would you meet that com- 
petition ? 

Mr. Crinkxiry. I would answer that question in two or three ways. 
That is this: The theory that a tramp vessel is going to run into a 
given trade when there is a surplus of cargo and then disappear when 
there is not enough cargo to go around re: ally brings another element 
into it, and that is if at a given time there is a surplus of cargo over 
what the capacity of the regular lines concerned can carry, but they 
say, “Never mind; we do not want these tramps running in here and 
picking up at this time because we want to get the business when 
business is bad and when it is good”; then in another way they say, 
“Insofar as the shipper is concerned, he will have to suffer incon- 
venience when there is more cargo to move than capacity so that 
we can protect our position.” 

From the standpoint of shippers, why should not they have avail- 
able ships from the open market to relief the time when the surplus 
is there ? 

On the freight car supply, in this country during normal times in 
the spring and summer, there might be far more freight cars than 
needed. But let us take when the grain starts moving in huge volume, 
where almost every year there comes a shortage. It certainly should 
be there so that when those periods of an increase in the amount of 

cargo to move over the facilities exists, you should not say to the 
shipper, “Never mind. You should not call in this outside stuff. You 
should put up with the inconvenience or lose some sales because the 
lines that serve you when the time is bad ought to get all the business 
and string it along when times are very, very good.” 

Mr. Toutersoy. I am concerned about the shipper, of course, but I 
am more interested in this question in your own reaction. You think 
it is all right, if you are given a subsidy and you operate over a given 
route and a regular schedule through good times and bad, that a tramp 
should come in from time to time and skim off the cream of the cargo. 
You think that is all right as far as you as an operator are concerned 

Mr. Crinxtey. I have simply been in the shipping business since 
1930 and I was in export before that, and I do not know of cases where 
it can possibly be talked of as skimming off the cream. I do not 
know that. 
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Mr. Totierson. Are you familiar with the Alaska trade? 

Mr. Crrnxiey, No, sir. 

Mr. Totterson. Where that has been done for many, many years? 

Mr. Crinxiry. Maybe that is the one instance where I am out of it. 
Tramps handle usually such things as fertilizers, where it moves in 
great, big volume and, as a general rule, you would not say that taking 
that cargo is skimming the cream off the cargo. I do not know the 
Alaska trade and cannot comment on it. 

As far as I understand it, Alaska being a domestic trade, the rates 
are completely regulated by the Federal Maritime Board and the only 
thing that would be excepted there would be a movement of. bulk 
cargo. 

Mr. Totierson. I have just one other line of questioning. 

Do you approve of the Maritime Administration’s authority to deny 
applications for subsidy? What I am getting at is, Do you think 
every application for a subsidy operation should be granted by the 
Maritime Administration ¢ 

Mr. Crtinxiey. No. In the first place, the law itself sets up some 
very definite standards which must be met by any applicant before the 
Board would be authorized to negotiate a contract. 

Mr. Totierson. You made reference yesterday to a number of con- 
ferences where there were only one or two or maybe three American 
operators in a conference. The impression I received from the way 
you put it was that there ought to be more American operators per- 
haps in those conferences. Was that the point vou wanted to make? 

Mr. Crrnxuey. I had two points there. That is, from the stand- 
point of carrying a substantial portion of the business, which it is 
stated is the underlying policy of the 1936 act, and under which policy 
the Board usually uses a yardstick of about 50 percent, the Board 
takes the position under that act that in a given trade American ships 
ought to carry about 50 percent of the country’s commerce. 

Mr. Totierson. It is obvious that in a conference where there are 
16 foreign-flag operators and 1 American-flag operator the American 
is not going to get 50 percent of the cargo; is that right ? 

Mr. Crinkiry. He is certainly not going to get it at equal rates 
and equal equipment with the other lines and that actually was the 
second facet of the point I was trying to establish. 

Mr. Toutterson. The thing that I wanted to get at, Mr. Crinkley, was 
your attitude toward the Maritime Administration’s authority to deny 
an application for subsidy operation in a conference where there was 
only, say, one or two American operators You say, in effect, that 
the Maritime Board, under the law, has the authority to say, “No,” to 
an American operator asking for a subsidy operation in a given route. 

Mr. Crinktey. I beg your pardon. I did not really understand 
your previous question, then. 

I do not understand that the Maritime Commission has the authority 
in the law to capriciously act on applications for subsidy. As I un- 
derstand it, first the law itself sets up some very careful standards es- 
tablished by Congress. 

Mr. Totterson. I appreciate that. 

Mr. Crinxiey. And I should say, for instance, there are certain 
standards which have been worked out by the Board over the years as 
to requirements which must be met by an applicant. 
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Now, if an applicant comes in with an application, he meets all the 
standards of the law, he meets all the standards that have been estab- 
lished by the Board itself, and it is in a trade where obviously there 
is not adequate American shipping to carry the proportion of cargo 
that the 1936 act has in mind, I would not think that it would be 
proper to say that the Board might just capriciously deny the appli- 
cation. 

Mr. Touiterson. Mr. Crinkley, the thing I was getting at by these 
last questions is simply this: that we know the Maritime Board does 
turn down applications and has turned down applications. Now, the 
effect of the Board’s action under the law has been to create, so far as 
the one American operator in a given route or two or three American 
operators in a given route, a monopoly, is that true? Just suppose, 
without talking about capricious actions on the part of the Board, 
that an applicant comes in and says, “I want to get in this route where 
there is 1 American and 16 foreigners,” the Board says “No.” In ef- 
fect, as far as the rest of the American operators are concerned, the 
one in there has a monopoly ; has he? 

Mr. Crinkiey. Yes. 

Mr. Toutierson. That is all right under the law ? 

Mr. Crinkiey. He has a monopoly as to the subsidy being paid 
American shipping on that route, but I do not understand it is a mo- 
nopoly of his making. 

Mr. Totierson. But it is. 

Mr. CrinkiEy. There may be one store in a neighborhood and, as 
long as that is true, he has a monopoly, but that may be undone at any 
time. 

Mr. Tor.terson. But you say that is all right. If the Board acts 
legally, you say that is all right ? 

Mr. Crinkiey. Well, it would be hard for me to agree to that and it 
would be hard for me to find the words to answer the question properly. 
The Board has rejected applications for subsidy. The thought flashes 
through my mind, “Why ?” 

I know of one application where they denied an applicant who 
wanted to go from the gulf to the Mediterranean because approxi- 
mately 50 percent of the cargo moving in that trade was ined mov- 
ing on American vessels. There was no monopoly. There were sev- 
eral-American lines there. 

I know of another instance where the Board refused a subsidy to a 
line because they would not cut the foreign-flag competition. 

The Cuatrman. Mr. Crinkley, we have to adjourn because of the 
rolleall. 

I want to get clear now how you answered this question. You came 
with your present company in what year? 

Mr. Crink ey. 1930. 

The Cuairman. Did I understand you to say that you did not file in 
1937 regular rates and a separate tariff for contract rates in that year ? 

Mr. Crinktey. I said that we never used a practice that even faintly 
resembled the conference contract dual rate system. 

The Cuarrman. That is what I want to find out. You filed regular 
rates and you filed a tariff for contract rates. 

Now, would that contract rate have a semblance to a dual-rate 
system ? 
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Mr. Crinxtey. It would have a semblance and that is as far as it 
would go. 

The Cuatrman. But you filed the contract rate, did you, so that the 
shipper could sign with you to ship with you ? 

Mr. Crrnxey. I said the shipper could sign with us but if he needed 
to ship with others he might do so without even consulting us. If you 
are trying to leave, Mr. Bonner, I would need more than just one single 
answer to explain the circumstances. 

The CHarrman. I understand. 

Mr. Crinktey. But I say again the so-called contracts that we signed 
provided that if the shippers could not wait for a sailing, or for some 
reason had to ship with others, they could do it without even consulting 
us. It had no relation to what we considered here. 

The Cuatrman. Did you have some semblance of a contract system / 

Mv. Crinkiey. But I would say it was too distant to be capable of 
being considered in comparison and I can explain it, if I am given an 
opportunity. 

The Cuatrman. I think there should be a copy of this from your 
records and then, of course, we will get a copy of it from the Maritime 

records. 

Mr. Crinxey. It is all on file with the Maritime Board, sir. 

The CHatrman. Because it has every semblance of an association 
with the dual-rate system. 

Mr. Crinkuey. I may say one thing in that connection. 

The Cuamrman. Was that not personally filed by you? 

Mr. Crinxiey. I was personally in charge of the company’s line 
activities. 

The Cuatrman. You filed this rate system in 1937 yourself? 

Mr. Crrnxtey. I file all of the rates that the company establishes. 

The Cuarrman. When did you abandon it ? 

Mr. Crinkiey. About that time, about 1938 or 1939, somewhere in 
there. It has not ever been followed since World War II. 

The CHarrMan. So it is a fact that you, though, did file a dual-rate 
system ¢ 

Mr. Crinxtey. I do not think myself it would be proper to say that 
we filed an exclusive patronage dual-rate system, sir. 

The Cuairman. You are getting pretty close. 

Mr. Crinkxiey. No, sir. I do not consider that it was even close, 
but I will be glad to explain it. 

The Cuarrman. Wehave a rollecall. 

I appreciate your situation. 

The committee will meet again Tuesday, March 24, with the Ameri- 

can Committee on Steamship ‘Conferences. 

The committee will stand adjourned. 

We might have to ask you, Mr. Crinkley, to return at some 
convenient time. 

(Whereupon, at 11:10, the committee adjourned until 10 a.m. 
Tuesday, March 24, 1959.) 
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TUESDAY, MARCH 24, 1959 


Hovuss oF REPRESENTATIVES, 
SpeciaAL SUBCOMMITTEE ON STEAMSHIP CONFERENCES 
OF THE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to adjournment, in room 
219, Old House Office Building, Hon. Herbert C. Bonner (chairman) 
presiding. 

Present : Representatives Bonner, Garmatz, Zelenko, Anfuso, Down- 
ing, Casey, Johnson, Tollefson, Ray, Mailliard, and Glenn. 

Present also: Representative Oliver. 

Staff members present: John H. Drewry, chief counsel; Bernard J. 
Zincke and Robert H. Cowen, counsel ; and William B. Winfield, clerk. 

The Cuarrman. The committee will come to order. 

The witness this morning is Mr. Alex C. Cocke. 


STATEMENT OF ALEX C. COCKE, VICE PRESIDENT, LYKES BROS. 
STEAMSHIP CO., INC., NEW ORLEANS, LA., AND CHAIRMAN, 
AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE STUDIES 


Mr. Cocker. Mr. Chairman and members of the committee, my name 
is Alex C. Cocke. I am vice president of Lykes Bros. Steamship Co., 
Inc., New Orleans. 

Today I am testifying, however, as chairman of the American 
Steamship Committee on Conference Studies. That committee is 
composed of 24 of the 25 American-flag lines in the foreign liner 
trade. It was organized in response to the announcement by this com- 
mitiee and the House Judiciary Committee of the congressional inten- 
tion to study steamship conferences and the dual-rate system. At- 
tached to my statement as exhibit 1 is an organization table listing 
our membership, regular and ex officio, those who have voting privi- 
leges, and other pertinent information about our committee. I re- 
spectfully request that exhibit 1 be printed in the record at the end of 
my prepared statement. 

The Cuarrman. That will be done. 

Mr. Cocke. I have been in the steamship business for approximately 
40 years, having started with the U.S. Shipping Board late in 1917, 
where I served in a clerical capacity for a short time. In 1919, after 
serving in the U.S. Marine Corps, I returned to the Shipping Board 
in Washington, and was transferred from Washington to New Orleans 
in late September 1919. 

About 1921 I became the Shipping Board’s district traffic manager 
for the gulf. In that capacity, I handled—in conjunction with the 
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operators of Shipping Board tonnage—all traffic matters, including 
rate matters. I also attended conference meetings as a Shipping 
Board representative. Until 1929 I served as district traffic manager 
of the Shipping Board. I then became traffic manager of the Dixie 
Steamship &o, When, in 1932, Lykes took over the vessels operated 
by that company, I went with my present employer; and, in 1947, was 
elected vice president in charge of traffic. 


II. DEFINITIONS 


Attached to my statement as exhibit 2 are definitions of the follow- 
ing terms which we will use from time to time: (a) Liner service, (5) 
independent lines, (¢) tramp service, (d) conference, (e) “contract/ 
noncontract rate system” (sometimes called the “contract system” or 
the “dual-rate system”), (f) deferred rebate system. 

I will not take the time now to read aloud these definitions. I re- 
quest that exhibit 2 be printed in the record at the conclusion of my 
prepared remarks. 

The Cuarmman. That may be done. 


Ill. THE PROBLEM AND ASCCS’S POSITION 


Mr. Cocke. Turning to the problem before this committee: Con- 
gress, in the Merchant Marine Act of 1936, has declared that the 
United States needs a privately owned and operated, modern fleet of 
merchant vessels capable of transporting a substantial portion of our 
waterborne foreign commerce in peacetime, and serving as a naval 
and military auxiliary in time of war or national emergency. In 
addition it has been our consistent national policy to promote and 
encourage the development of our foreign trade. The question then 
becomes : Can these fundamental national policies be achieved without 
enacting legislation which will enable steamship conferences to enter 
into exclusive-patronage arrangements with shippers in order to meet 
the competition of nonconference operators unwilling to accept the 
responsibilities of conference membership ? 

In our opinion, they cannot be. On the basis of our experience, we 
know that Congress must enact appropriate legislation expressly per- 
mitting conferences to enter into exclusive patronage contracts and 
other reasonable tying arrangements with shippers. Otherwise, 
conferences will dissolve or become so weak that the stability of ocean- 
freight rates and the dependability of conference-liner service will be 
replaced by vicious rate wars and preferential treatment for favored 
shippers. If that occurs, our national maritime policy will be frus- 
trated and our foreign trade seriously impaired. 

I, and other witnesses who will testify, have observed personally the 
ravages of rate wars. We have seen cargo carried at less than cost. 
We have seen how rate wars can lead to attempts to discriminate in 
favor of preferred shippers. In docket 128, the Board’s investigation 
under section 19 of the Merchant Marine Act of 1920 (1 U.S.S.B.B. 
470 (1935) ), it was proven that in 1931 Hans Isbrandtsen offered to 
call off a ruinous rate war in the Atlantic/Far East trade, provided, 
mind you, that the conference lines would permit him to give certain 
large shippers preferred treatment. Of course the conference re- 
jected his scheme. And the rate war continued, to the injury of our 
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vital trade with the Far East. This is not hearsay or opinion. Itisa 
matter of official record, and I will have more to say about it later this 
morning. 

IV. NECESSITY FOR STEAMSHIP CONFERENCES 


From experience, we know that competition among the liner com- 
panies of all flags carrying U.S. foreign commerce is intense, but it 
would become destructive were it not for industry self-regulation 
through effective steamship conferences. This is so because of the 
following factors: 

First, the “ease of market entry.” Dry-cargo vessels, generally 
speaking, are physically capable of serving interchangeably as liners 
or tramps. ‘True, some responsible liner operators have certain vessels 
specially designed for their particular trades. Nevertheless, countless 
standard-type dry-cargo ships are used as tramps today and liners 
tomorrow. 

All dry-cargo ships are mobile. Ports throughout the world are 
open. U.S. ports, where dollars can be earned, have a magnetic ap- 
peal. If a vessel owner or charterer has no legal or moral obligation 
to serve a particular trade when cargoes become scarce, he can shift 
his vessel at little expense to ports where cargo is more plentiful or 
better paying. 

In international shipping the mobility and interchangeability of 
dry-cargo ships is of great competitive significance. A very large 
capital investment, often running into millions of dollars, is required 
to establish and maintain a regularly scheduled liner service, operat- 
ing year in, year out, available to the trade despite fluctuations in 
cargo offerings. On the other hand, relatively speaking, its costs very 
little to run a few advertisements of sailings, to charter a ship, to 
engage an agent on a commission basis, and, for the limited period 
when cargoes are plentiful, to operate like a liner company. 

In short, then, the liner trade is wide open. This is in sharp con- 
trast to the situation in certain domestic common carrier transporta- 
tion industries where, even though the level of rates is regulated by the 
Government, and therefore rate compeition is very limited, new com- 
petitors are forbidden to enter the market unless it is found to be 
“required by the public convenience and necessity.” ? 

Mr. Chairman, to conserve time, unless requested to do so I will 
not read aloud the footnoted material throughout my statement but 
I do request that it be printed as though I had read it. 

The Cuatmrman. That may be done. 

Mr. Cocks. Second, high “fixed costs.” Liner operators have high 
“fixed costs”: that is, costs which stay pretty much the same whether 
the vessel sails fully loaded or not. Thus, when cargoes are scarce 
in relation to available tonnage, were it not for the rules of the 
conference, the natural short-range self-interest of each conference 
line would lead it to cut its rates to a level which would bring it addi- 
tional cargo paying something over and above the expense of loading 
and discharging. 


1See the Civil Aeronautics Act, 49 U.S.C. 481d (1952 
U.S.C. 307 (1952). Also see the Natural Gas Act, 1 ! 


); and the Motor Carrier Act, 49 
5’ US —- 
panies) ; Federal Communications Act, 47 U.S.C. 307 (a) (19 


S.C. 717f (natural-gas com- 
52) (limits new stations). 
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Third, international overtonnaging. The supply of available ocean 
tonnage in peacetime generally exceeds shippers’ demands for it. <A 
recent study shows that— 

The present world fleet presently carries [only] approximately 56 percent 
of its practical capacity.” 


Vv. THE INTERNATIONAL NATURE OF OCEAN SHIPPING 


In view of what has been said during these hearings, it is not nec- 
essary to dwell upon the inappropriateness of one nation’s trying, 
directly or indirectly, to regulate the level or reasonableness of ocean- 
freight rates. Obvious ly, ‘that which is U.S. forei ign trade at one 
end is the foreign trade of another equally sovereign nation at the 
other end—a two-way street if ever there was one. Because of the 
tangle of sovereign rights involved, no nation has ever seriously con- 
templated such an undertaking. 

When Cordell Hull was Secreetary of State, he put it very well 
indeed. In a letter to the chairman of a congressional committee 
considering a bill to provide for regulation of ocean-freight rates, 
Secretary Hull said: 

I do not feel that an attempt by this Government to prescribe minimum rates 
which may be charged by foreign vessels on the cargoes which they carry be- 
tween American and foreign ports would be in harmony with that basic 
principle in our treaty structure under which we have granted to foreign 
shipping the right of free access to our ports and in return have obtained for 
our ships the right of free access to foreign ports. Certainly such regulation 
would be in conflict with the generally accepted practices of international 
aw, =?" e* 

Now, Mr. Chairman, unless requested to I will not read aloud the 
historical material appearing under Roman numerals VI through 
X of my prepared statement. That material proves beyond any 
doubt the public need for effective steamship conferences. It also 
proves conclusively that conferences cannot be effective unless per- 
mitted to enter into tying arrangements with shippers. However, 
I request that this information be » printed as though I had read it. 

The Cuatrman. I think you had better go ahead with your reading. 

Mr. Cocker. Yes, sir. 


VI. THE FIRST CONFERENCE, 1875 


Because of the three economic factors which I have just men- 
tioned, and the inability of any nation to regulate the level of ocean- 
freight rates, steamship companies, trying to stabilize their trades 
and prevent rate wars, undertook self-regulation through steamship 
conferences. The first conference, the Calcutta Conference, operating 
from United Kingdom ports to Calcutta, was organized in 1875. 

The Calcutta Conference agreement provided for equal rates from 
each of the British ports served and stipulated that no preferential 
rates or concessions would be given to any shippers. However, equal- 
ity of treatment did not sit well with certain large-volume shippers 
who theretofore had enjoyed special low rates. They immediately 
objected and made arrangements with vessels competing with the 





2“The American Shipping Industry and the Conference System,” 2 Stanford Law Review 
136, 188-139 (1958). 
3 See “Inter-American Maritime Conference,” 1940, p. 467. 
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Calcutta Conference lines. The conference lines then tried to nego- 
tiate special contracts with shippers who would agree to give the con- 
ference carriers their exclusive support. Of this situation, one leading 
writer in the field has said: 4 

* * * The large shippers, however, refused at first to bind themselves unless 
they were accorded preferential consideration, but, since the conference realized 
the disadvantages to itself of having the smaller shippers frozen out of the trade, 
the lines rejected this solution. In an effort to meet these difficulties, the de- 
ferred rebate system was introduced, in 1877. 
The deferred rebate system proved effective; and, as a result, the Cal- 
cutta Conference brought stability to the trade. 


VU. THE ROYAL COMMISSION INVESTIGATION, 1906-9 


Between 1875 and 1906, the deferred rebate system came into almost 
universal use. Some shippers, however, considered it too restrictive. 
Accordingly, on November 30, 1906, the King of England ordered an 
investigation, now known as the Royal Commission Investigation of 
1909.5 

After receiving much evidence from 1906 to 1909, the Royal Com- 
mission issued its report. As for the fact that some conferences 
are able to operate without a shipper/conference tying arrangement, 
the Royal Commission explained that that situation is usually due 
to one or more of the following conditions: 

(a) A trade where there is no need for regular sailings. 

(6) A trade where there is a deficiency of liner tonnage. 

(c) A trade where bulk commodities are the chief cargo moving. 

(dq) A trade where a large volume of remunerative passenger traffic 
makes available more than enough space for freight cargoes.° 

As to whether steamship conferences could be effective without a 
shipper/conference tying device, the Royal Commission said in its 
report: 

The advantages conferred by shipping conferences are substantially dependent 
upon the system of deferred rebates or some system equally effective as a “tie” 
upon the shippers and equally uniform in its application. 

Therefore, the Royal Commission rejected the recommendation that 
deferred rebates should be abolished or modified by legislation. In- 
stead it found that— 

(a) Shipowners need the protection of conferences and de- 
ferred rebates. 

(6) The conference and deferred rebate systems are controlling 
factors in ocean commerce. 

(c) A large proportion of shippers regard conferences’ use of 
deferred rebates as necessary to the attainment of the advantages 
of an organized liner service. 

(qd) To serve regularly a wide range of ports with vessels espe- 
cially adapted for the trade, steamship lines need a guarantee 


*“TInternational Shipping Cartels,’ by Daniel Marx, Jr., Princeton University Press, 
1953, p. 47. 

®In pertinent part, the Royal Warrant read: 

“Whereas, We have deemed it expedient that a Commission should forthwith issue to 
inquire into the operation of Shipping ‘Rings’ or Conferences generally, and more espe 
cially into the system of deferred rebates, and to report whether such operations have 
caused, or are likely to cause, injury to British or Colonial trade, and, if so, what remedial 
action, if any, should be taken by legislation or otherwise * * *” 

6 “Report of the Royal Commission on Shipping Rings,” p. 18 (London, 1909). 
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of continuous shipper support and protection against competitors 
offering spasmodic service. 


VIII. THE ALEXANDER COMMITTEE INVESTIGATION, 1912-14 


In the United States, the enactment of the Sherman Antitrust Act 
in 1890 brought about the outlawing of contracts, agreements, com- 
binations, and conspiracies in unreasonable restraint of interstate or 
foreign commerce, and monopolization or attempts to monopolize 
any part of such commerce. In 1911, the Department of Justice 
brought two proceedings against certain steamship conferences to 
enjoin competitive practices alleged to be in violation of the Sherman 
Act.? Although the Government in the lower court obtained decrees 
against some of the members of the conferences involved, the suits 
were eventually dismissed as moot because of World War I. 

During the early years of the 20th century, the U.S. Congress also 
became concerned about steamship conference activities. And, as a 
result, the House Committee on Merchant Marine and Fisheries from 
1912 to 1914 conducted an extensive investigation of conference 
practices. Your predecessors, the Alexander committee, had before 
them the report of the Royal Commission and the testimony and 
exhibits in the above-mentioned antitrust cases.* 

The same sceptical attitude concerning conferences which marked 
the Royal Commission’s investigation was clearly demonstrated in 
the resolution authorizing the Alexander committee’s investigation.° 
This attitude was even stronger in America than in England, because 
in 1900 less than 10 percent of our foreign trade was carried in 
American-flag ships. We were not then a maritime power. Very 
few American-flag lines were members of the conferences serving 
U.S. ports. As a result, those who claimed that conferences were 
discriminating against American importers and exporters in favor of 
foreign traders had no trouble finding an interested audience. 

However, after 2 years of intensive study, the Alexander committee 
recognized and proclaimed the public need for shipping conferences. 
Did that committee recommended the outlawing of exclusive patron- 
age or dual-rate-contract systems? It did not."° 

Unfortunately, however, the Shipping Act of 1916, which embodied 
most of the recommendations of the Alexander committee, did not 
clearly spell out what we and the dissenting Justices in the recent 
Supreme Court dual-rate case “ believe to be so; namely that, in enact- 
ing that statute, Congress meant to permit conferences to enter into 
exclusive patronage contracts with shippers.” 


™United States v. Prince Line, Ltd., 220 F. 230; United States v. Hamburg-American 
SS. Line, 216 F. 971. 

5 See 4 Alexander Committee Report 4. 

®1 Alexander Committee Report 3. 

1 See 1 Alexander Committee Report 248, 254, 262-263 ; see also id., at PP. 246, 263. 

11 Federal Maritime Board vy. Isbrandtsen Co., Inc., et al., 365 U.S. 481 (1958). °* 

13 We base our belief, in part, on the fact that, in summarizing the competitive methods 
then used by steamship conferences, the Alexander committee had expressly noted exclusive 
patronage contracts in the following terms (4 Alexander Committee Report 290) : 

“(a) Joint contracts ‘made by the conference as a whole.—Such contracts are made for 
the account of all the lines in the agreement, each carrying its proportion of the contract 
freight as tendered from time to time. The contracting lines agree to furnish steamers at 
regular intervals and the shipper agrees to confine all shipments to conference steamers, 
and to announce the quantity of cargo to be shipped in ample time to allow for the proper 
supply of tonnage. ‘The rates on such contracts are less than those specified in the regular 
tariff, but the lines generally pursue a policy of giving the small shipper the same contract 


rates as the large shippers, i.e., are willing at all times to contract with all shippers on the 
same terms.” 
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The Alexander Committee Report outlined three conference 
methods for meeting outside competition: (1) the deferred rebate 
system, (2) fighting ‘ships, and (3) the contract system.** Only two 
were expressly outlawed in the Shipping Act of 1916, the deferred 
rebate and the fighting ship.* Until the recent Supreme Court deci- 
sion, most authorities believed that it was only the deferred rebate 
system and fighting ships which the Alexander committee condemned 
and which the resulting 1916 legislation outlawed. 

Among the benefits ‘of steamship conferences as summarized by the 
Alexander committee were these : 

ts A substantial increase in sailings. 

3} Fixed and dependable sailing dates at regular intervals. 

(c) Stability of freight rates for ‘jong periods. of time enabling the 
American exporter to quote prices and make contracts for future 
delivery, thus making him able to compete with foreign merchants 
who already have such stability assured them. 

(d) Uniform freight rates to all shippers regardless of their eco- 
nomic power or volume of shipments. 

(e) Prevention of the elimination of newer, weaker steamship 
lines. 

(f) Maintenance of a competitive relationship between freight 

rates from various sources of supply to common foreign markets. 

These same benefits and more, we are sure this committee will find, 
flow today from steamship-conference activities. 

After carefully weighing all the evidence, and balancing the pros 
and cons of conferences, the Alexander committee issued its report. 
In it, it made the landmark pronouncement, quoted by Mr. Morse in 
his testimony the other day and, therefore, not repeated here, to the 
effect that “there is no happy medium between war and peace when 
several lines engaged 1 in the same trade” and that “to terminate exist- 
ing agreements” would be to bring on rate wars leading to monopoly 
or to exposing American shippers and lines to ruinous foreign com- 
petition. 


IX. INVESTIGATION BY THE IMPERIAL SHIPPING COMMITTEE ON THE 
DEFERRED REBATE SYSTEM, 1918-22 


Another matter of great historical interest was the investigation by 
a committee appointed by the British Prime Minister, known as the 
Imperi ial Shipping Committee on the Deferred Rebate System (1918— 
99).%5 As ge. your committee today, Mr. Chairman, the same basic 
question was before the Imperial Committee 37 years ago. That 
question is, whether a reasonable tying arrangement between ship- 
pers and the conference is necessary to assure the continued existence 
of conferences and the benefits to commerce which flow from them. 


13 See 4 Alexander Committee Report 287-293. 

14 See sec. 14, First and Second. 

% Concerning the general public need for conferences, the Imperial Committee has this 
to say in its report issued on December 9, 1922: 

“33. It is clear that competition between individual liners or lines in the same trade 
would be quite incompatible with stability of rates and that the trade would in fact tend 
to return to the disturbed conditions which prevailed before the introduction of the confer- 
ence system, or to those characteristic of the tramp market. The shippers might for a 
time secure the benefit of low-cut rates, but there would inevitably be a strong “tendency 
to abandon regularity in sailings and there would be no guarantee, suc h as obtains at 
present, of any general progress ‘in the type of vessel plying and the nature of the facilities 
afforded. We consider, therefore, that the conference system must be accepted as a neces- 
sary concomitant of modern commerce.’ 
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The Imperial Committee concluded that either the deferred rebate 
system or the exclusive-patronage-contract system was essential to 
commerce. It said that— 
conferences must be allowed to exact some such assurances of continuous sup- 
port from shippers as would limit intermittent and irresponsible competition. 
It therefore recommended that individual shippers be given a choice 
between the deferred rebate system and the contract system. 


X. U.S. GOVERNMENT'S PARTICIPATION IN CONFERENCES AFTER WORLD WAR I 


After the cessation of hostilities in 1918, our Government placed in 
foreign trade over 1,000 war-built merchant ships, controlled by the 
US. ‘Shipping Board, a Government agency. For almost 2 years the 
Board virtually prescribed the freight rates of vessels in the U.S. for- 
eign trade. The new foreign-flag ships then able to return to these 
trades followed and adhered to the rates charged by the U.S. Govern- 
ment-owned ships. 

However, by the spring of 1930, foreign-flag ships were back in our 
ports en masse. This oversupply of tonn: ge, plus a lack of buying 
power abroad, caused the collapse of the freight market. Shipping 
Board vessels were continually undercut by foreign- flag ships which 
would wait for the naming of the Government’s rate and then quote 
slightly below it, siphoning off the lion’s share of the business. F'i- 
nally, the Board abandoned its singlehanded attempts to stabilize 
rates, 

To show you how bad things were, let me quote from the report of 
the Inter-American Maritime Conference, 1940, pages 148-149: 

Nearly all foreign trades of the United States were by then in the throes of 
what were virtually rate wars. However, the declining freight rates did not 
serve to prevent a decline in the volume of trade. U.S. exports to South 
America, which by 1920 had reached a total of $623 million in value, fell off in 
1921 to $273 million, with a further decline in 1922 to $226 million. Imports 
from South America showed a similar decline, falling off from $760 million in 
1920 to $295 million in 1921. The uncertainty as to the freight market merely 
represented a further obstacle in the way of trade, since falling freights have 
the same tendency to restrict trade as falling prices—the consumer anticipates 
that still lower prices are coming and therefore buys only on a hand-to-mouth 
basis.”° 

Under these conditions, the program prescribed by the Merchant 
Marine Act of 1920, of transferring the U.S. merchant marine to pri- 
rate hands, was failing dismally. Then the Shipping Board turned 
to the conference system of ratemaking. In the trades where a num- 
ber of U.S. Government operators existed, conferences of such oper- 
ators were formed and foreign-flag operators in those trades were in- 
vited to join. 

To give you an idea of the U.S. Government’s participation in con- 
ferences at that time, let me tell you a few of my experiences as a 
representative of the Shipping Board. I served with the Board as 
district traffic manager in the gulf district from around 1921 to 
1929. At that time the Government owned practically all the Am- 
erican-flag vessels. I sat in at meetings of the various gulf confer- 
ences but was not actually a member of the conferences and did not 





16 Contrast this with the Justice Department’s argument to this committee on March 11, 
1959, that ‘ieaieaaciaaeas rate-cutting “could’’ increase the volume for conference carriers 
(see p. 166). 
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have a vote. Generally speaking, however, I was accepted at the 
meetings and has no hesitancy to express my views on behalf of the 
Board. When various vessels were sold to American operators, the 
Shipping Board and its successor agencies no longer sat in the 
conferences. 

As conferences in the U.S. foreign trade became stronger, the Ship- 
ping Board developed permanent services. Many of the present U.S.- 
flag steamship services came into being during the early and mid- 
1920's. Most of them remained under Government ownership for a 
few years until they were sold to private investors. 


XI. U.S. GOVERNMENT REGULATION 


(a) Docket 128—The Board needs more regulatory staff and should 
assign representatives to New York, New Orleans, and San Fran- 
cisco.—Under the Shipping Act of 1916, the Federal Maritime Board 
and its predecessors have subjected conferences serving U.S. ports to 
an immense amount of Government regulation; indeed, to far more 
than has ever been imposed by any other nation. 

Mr. Morse and Mr. Tibbott have already told you a good bit about 
that regulation. You will recall that Mr. Morse testified, in effect, 
that if the Board had more staff it could do a better job of regulating 
conferences.'?7 From what we know of the situation, we agree. The 
Board’s Office of Regulation seems presently understaffed. 

We highly respect the Board and its Office of Regulation, but we 
believe that’ it takes longer that it should to handle even informal 
complaints. The handling of formal complaints takes much too long. 
We believe that the Board should set up a procedure to expedite 
formal complaints. A short time ago, a buyer of Philippine ma- 
hogany logs filed a complaint and it took, as I recall, 6 months or 
more to resolve. A favorable decision for the buyer was rendered, 
but if the conference had appealed, it could have taken easily an- 
other 6 months or more and the buyer would have been out his money 
that much longer. 

Accordingly, we favor Mr. Morse’s recently announced policy of 
assigning representatives of the Board’s Office of Regulation to duty 
in the ports of New York, New Ordena, and San Francisco in order 
to expedite the handling of shipper complaints against conferences.*® 

Right there I would ‘like to s say that the Board has a Bureau of 
Investigation and I understand that that Bureau is contemplating 
also having i investigations in the key ports of the United States and 
I strongly support that program. 

(b) Docket 128.—As for my own personal experience with Govern- 
ment regulation of conferences, let me tell you about a leading case 
in which I activ ely participated, docket 128; or as it is officially called, 
the Section 19 Investigation of 1935 (I. U.S.S.B.B. 470). 

The findings and conclusions in docket 128 are extremely pertinent 
to the work of this committee. There the Shipping Board Bureau also 
held public hearings in San Francisco, New Y ork, and New Orleans. 
In adversary-type proceedings, it took much testimony under oath 
from many shippers, representatives of shipping companies and repre- 


17 See pp. 6, 38, and 39. 
18 See pp. 31, 32, and 37. 
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sentatives of conferences. As we believe this committee will conclude 
after all the evidence is in, the Shipping Board Bureau there con- 
cluded that immense damage to shippers, shipping companies, and our 
foreign commerce is caused by those nonconference lines which try to 
free-ride constantly just beneath the conference-rate umbrella in order 
to obtain more cargo than they would carry if they accepted the 
responsibilities of conference membership. 

Though decided in 1935, docket 128’s findings and conclusions are, 
if anything, more valid today than they were 24 years ago. In my 
opinion the events of the intervening years have only served to con- 
firm their truth and accuracy. 

It was the contention of the conference lines in that investigation, 
just as it is today, that certain nonconference carriers were creating 
conditions unfavorable to shipping in the foreign trade by normally 
fixing their rates a specified percentage or amount below the rates of 
the conference. This charge was leveled in particular against Is- 
brandtsen-Moller Co., then flying the Danish flag, and certain other 
foreign-flag, nonconference lines. As a foreign-flag line, Isbrandtsen- 
Moller then came within the regulatory reach of section 19 of the Mer- 
chant Marine Act of 1920.” 

The Shipping Board Bureau found that Isbrandtsen-Moller and 
certain other foreign-flag, nonconference lines, had been cutting con- 
ference rates usually by a fixed percentage or amount. While it con- 
cluded that this practice was unfavorable to shipping in our foreign 
trade, the Bureau found no lawful means to stop it. To a certain ex- 
tent, however, such nonconference rate cutting, which had been secret, 
was brought out into the open. This the Secretary of Commerce ac- 
complished by issuing rules and regulations requring all common car- 
riers by water in the U.S. foreign trade to file within 30 days after 
they become effective their export freight rates on everything but bulk 
cargo. 

I have already mentioned that in that docket it was developed 
beyond a shadow of a doubt that in 1931, Mr. Hans Isbrandtsen, presi- 
dent of Isbrandtsen-Moller, offered to call off the destructive rate war 
in that trade, provided the conference would go along with a certain 
scheme he proposed. More specifically, the report of the Shipping 
Board Bureau, at page 478, quotes Mr. Edward J. Barber, president 
of Barber Steamship Lines, as testifying that Mr. Isbrandtsen, in 
referring to automobiles, paper, steel, plumbing supplies, and asbestos 
products, had told him that, and I quote Mr. Barber: 
he intended to give lower rates to the shippers of those commodities who had 
been bis supporters in the past during the term of any agreement that he might 
make with the conference, and during the said term for which he might make 
the agreement with the conference he would expect the conference to charge 
higher rates to all of the shippers of the same commodities. [Emphasis sup- 
plied. ] 

Mr. Barber testified that Mr. Isbrandtsen had said he would not 
take any shipments from other manufacturers of the same products. 
In support of his testimony, Mr. Barber put in the record a letter he 
received from Mr. Isbrandtsen in 1931. As I have said, the confer- 





19 Authority for the docket 128 investigation was contained in sec. 19 of the Merchant 
Marine Act of 1920. That section authorizes the Board to make rules and regulations 
affecting shipping in foreign trade in order to meet conditions unfavorable to shipping 
resulting from competitive practices of foreign-flag competitors. 
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ence refused to enter into such an agreement and the rate war con- 
tinued. 

The Department of Justice witness before this committee on March 
11, 1959, in advocating a policy of “allowing whatever rate competi- 
tion * * * independents afford,” » said: 


* * * For independents’ competition might induce shipping conferences to 
lower rates. Such lowered rates, in turn, could to the extent that shipping 
volume responds to rate charges, spell increased volume for conference carriers. 


Again the emphasis was supplied. 
Such theorizing—even though cloaked with the limiting, qualify- 


ing words ‘ might” and “could”—is contradicted by facts of record in 
docket 128. At page 491 of that report, it is said: 


Both carriers and shippers testified that “cut rates” have not increased the 
total volume of our export commerce. Indeed, it was testified by several ship- 
pers that in some cases the cutting of rates has decreased the export movement 
because of the instability which resulted. Stability of rates and services is of 
vital importance to exporters in making quotations for our export markets, and 
both shippers and carriers pointed out that in most cases exporters from for- 
eign countries competing in foreign markets against our exporters enjoy this 
much needed stability because of the conferences functioning in those trades. 


The use of these cut-rate methods prevents stability. * * * [Emphasis sup- 
plied. ] 


The Justice Department on March 11 advised this committee, in 
effect, that Congress should encourage nonconference rate- -cutting 
competition in order to be sure that conference rates will be reason- 
able.** However, after extensive testimony of shippers and shipping 
companies under oath in adversary proceedings on this very point, 
that argument was rejected in these words, found on page 493 of the 
report in docket 128: 


* * * Certainly the proper remedy for any unduly high rate is not cutthroat 
competition that wrecks the entire rate structure.2* [Emphasis supplied. ] 


The Justice Department witness also attempted to persuade this 
committee that conference lines do not need to use Cual-rate systems, 
or other shipper/conference tying devices, in order to protect. their 
services from cut-rate nonconference competition. However, this 
conflicts with what is found in docket 128. There at page 497 it is 
reported : 


It is the history of merchant marines that where stability of rates exist, 
services become more regular and frequent, and faster ships are introduced 
with special equipment to serve the peculiar needs of individual trades. The 
testimony of shippers shows that such services are necessary to fill the needs of 
modern trade; but to make these improvements and maintain regular services, 
carriers must be able to count on a steady flow of commerce at stabilized rates. 


20 See p. 166. 

*1 See pp. 166 and 167. 

Preceding this conclusion, the report stated at pp. 492-492: 

“Only 4 shippers appeared who in any way favored the nonconference carriers, * * * 
All 4 desire stable rates but expressed the view that nonconference carriers act as ‘regu- 
lators’ to prevent conferences from establishing rates at unduly high levels. However, 
in our export trades in which there is today no nonconference or tramp competition, 
neither these nor other shippers made any complaint as to conference rates and practices, 
but on the contrary shippers specificaily testified with respect to 2 of the more important 
of those trades that the stable conditions brought about by the conferences have been 
very beneficial and that the conference carriers have not used the absence of outside 
competition to maintain rates prejudicial to our exporters. The right of this Department 
[Commerce] to disapprove any conference agreement found detrimental to the commerce of 
the United States, and the prohibition under sec. 17 of the Shipping Act of rates unjustly 
prejudicial to exporters of the United States. as compared with their foreign competitors, 
afford protection against such abuses by a conference, apart from the self-interest of the 
conference carriers.” 
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In the absence of these two closely related factors carriers cannot afford to 
schedule sailings for definite dates in advance and at frequent and regular in- 
tervals. [Emphasis supplied. ] 

In docket 128 there is much support, chiefly in the form of quoted 
shipper testimony, for the proposition that stable rates and services 
are a great deal more important to shippers than any temporary rate 
advantage they might get during a rate war. Rather than take the 
time to read this material aloud, I will merely call attention in par- 
ticular to that found on pages 491-497. In fact, because of its land- 
mark significance, I respectfully suggest to this committee that the 
entire 34-page report in docket 128 should be made a part of your 
record. 

Before leaving it, however, permit me to call attention to one fact 
which the Department of Justice and others who advocate the en- 
couragement of cut-rate nonconference competition never mention. 
It is simply this: Cut-rate nonconference competition causes discrim- 
ination between shippers. Nowhere is this more clearly established 
than at page 495 of docket 128. There it is said, and I quote: 

In the nature of things the nonconference carrier practicing these competitive 
methods can only accommodate a small minority of shippers, who , if they profit 
at all because of such methods do so at the expense of their competitors, who 
constitute the great majority of our exporters. Furthermore, although some of 
the nonconference carriers attempt to equalize rates for all shippers of the 
same commodity on the same vessel, their rates vary from ship to ship. The 
Shipping Act, 1916, prohibiting unjustly discriminatory rates between shippers, 
and the giving to any particular person of any undue or unreasonable preference 
or advantage or the subjecting of any particular person to any undue or un- 
reasonable prejudice or disadvantage in any respect whatsoever. The compe- 
tition which a shipper faces is not limited to shipments moving on the same 
vessel with his shipment, and the possibilities of discriminations, preferences 
and prejudices are not removed by giving the same rate to all shippers of the 
same commodity on the same vessel.” 


XII. CONFERENCES TODAY 


A steamship conference is a voluntary association of competing 
international ocean common carriers. As common carriers, conference 
lines hold themselves out to the public generally to operate over fixed 
routes on regular schedules despite fluctuations in cargo offerings, 
much the same as a bus or streetcar line runs its set route on schedule 
regardless of the number of passengers. As common carriers, con- 
ference lines differ from “tramp” or contract carriers which do not 
operate on regular schedules but seek cargo whenever and wherever 
it can be found. Tramps usually carry bulk cargo in shiploads lots 
for one shipper or charterer. 

On the other hand, the chief type of liner cargo is packaged goods 
or general cargo carried for many shippers. Ey verything from lo- 
comotives to thumbtacks is carried by liners. Special refrigeration 
equipment enables them to transport goods at required temperatures. 
Dry or liquid cargoes, dirty or clean, ‘di ungerous or safe, live or dead, 
animal, vegetable, or mineral—liners carry them all. 

To serve adequately such a wide variety of transportation require- 
ments, liner operators often acquire and operate costly vessels, built 
especially for their particular trade, and maintain expensive shore- 


23 For further proof from 6 we that cut-rate methods cause discrimination, see pp. 
494—495 of the report in docket 1 
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side facilities and organizations for receiving and distributing cargo. 

Within each conference there is vigorous competition among the 

member lines. It is limited only by approved conference rules and 
regulations proscribing certain competitive actions as malpractices 
and forbidding rate competition between members on all cargo except 
that. which bears no conference rate and therefore is “open.” Thus 
the chief competition between conference members is “service” com- 
petition; that is, competition where each member line tries with better 
ships, more efficient personnel, more frequent sailings, more advertis- 
ing and all the other elements of good service, to win shipper patronage 
for itself. 

Another very important type of conference competition results 
from conferences watching the level of rates from other sources of 
supply to the common market. When the members of one conference 
conclude that a rate change is necessary to make them and the shippers 
they serve competitive with other shippers served by other confer- 
ences, the rate is changed. This competitive force, constantly serving 
as a check on the reasonableness of conference rates, and so recog- 
nized by impartial experts who have studied the matter, was totally 
ignored by the Department of Justice in its statement. 

Most competition from outside the conference comes from three 
sources. First, there are tramp ships which, when unable to obtain 
full loads of bulk cargoes, try to top off with general cargo at cut 
rates. Then there are some nonconference lines which have good 
heavy carryings in one direction—let us say to the United States— 
but who rather than return in ballast will not hesitate to cut confer- 
ence rates to obtain homeward cargoes. 

However, it is the nonconference lines like Isbrandtsen which have 
caused the ruinous rate wars. Though invited, such companies are 
unwilling to join the conference and subject themselves to the regu- 
lation rates there imposed and approved by the Federal Maritime 
Board. By merely keeping their rates constantly just below those of 
the conference, such nonconference liner operators try to skim the 
cream off the available cargo. In doing so, they take the calculated 
risk that their parasitic rate practices will trigger a rate war. Indeed, 
it is a tribute to the tolerance and public spiritedness of conference 
lines generally that more of them have not left the conference and 
engaged in open warfare when so attacked. 

In evaluating or judging the activities of conferences today, I am 
sure this committee will give due weight to the fact that the chief 
opposition to present confe rence activities has come from Isbrandtsen, 
not shippers. We do not say there are no shippers who, if sought 
out and asked, will complain about this or that act or omission by a 
conference. Such shippers exist. Some of their complaints are jus- 
tified ; others are not. 

What we do say is that there has been no ground swell of shipper 
complaints against steamship conferences. No one would know better 
than the members of this committee and the Senate Interstate and 
Foreign Commerce Committee how many shippers have complained 
to them in recent years of steamship conference activities. 

We know from what your committee has already developed during 
these hearings when the witnesses from the Departments of Agricul- 
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ture and Justice testified that those Departments have received no sub- 
stantial shipper complaints against steamship conference activities. 

The dearth of shipper complaints in recent years, especially when 
contrasted with the multitude of such grievances which preceded the 
Alexander committee’s investigation, indicates two things: First, the 
conferences, by and large, seem to have been doing a pretty good job 
for shippers; and, second, the Federal Maritime Board, considering 
its limited staff, has been doing a pretty thorough job of regulating. 

Our committee has concluded that the conferences and the confer- 
ence lines have not done a perfect job of educating the public as to the 
need for effective steamship conferences. In a booklet entitled, “The 
Shipper and Steamship Conferences,” which we recently published, 
copies of which we sent this committee, we stated on page 14: 

We welcome these congressional studies. Out of them will come, we are 
sure, a better appreciation by all of the public’s need for effective steamship 
conferences. 

It would be contrary to human nature if most shippers did not think 
in very personal terms about such matters as their own requests for 
reductions in rates; or their own occasional desires to be free to ship 
via a nonconference, cutrate line, even though they have previously 
signed and benefited from an exclusive patronage contract with the 
conference. We know it would be asking too much to expect shippers 
at all times to give due weight to the needs of the other shippers and 
shipping companies whose interests are involved in every request for a 
rate reduction and every desire to ship noncuonference. However, we 
respectfully ask this committee to keep such considerations in mind 
in evaluating whatever shipper complaints are made against present 
conference activities. 

We know that some shippers would like to be able to obtain confer- 
ence tariffs, and changes in them, directly from the conferences. 
Actually some of the conferences already provide this service; others 
do not. All of the conferences represented by our committee are 
willing to make their tariffs available to shippers and have no objec- 
tion whatever to the law’s requiring them to do so. Such a law should 
impose the same obligation on all nonconference common carriers 
serving U.S. ports. 

As for the fact that it has been [sbrandtsen, not shippers, who has 
lodged most of the complaints and charges against conferences, it is 
well to bear in mind that Isbrandtsen does not complain about them 
per se. Isbrandtsen actually wants conferences to be oe enough 
to hold aloft the rate umbrella under which he can free ride, but weak 
enough so that they cannot take the steps necessary to meet his com- 
petition and keep their loyal shippers competitive with those who 
ship at his cut rates. 

In evaluating the activities of conferences today, this committee will 
find that conferences are not alike. They are made up of different 
lines serving different trades. They serve different shippers having 
different transportation needs. They are organic bodies, in a sense, 
having widely different origins, histories, and problems. Each has 
grown and changed greatly over the years due to a multitude of 
variable factors and considerations. 

Let us turn now to the relative stability of freight rates assured by 
steamship conferences. I call your attention to exhibit 3 attached to 
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my statement, four graphs, with accompanying tables, showing the 
stability of the conference rates on raw cotton from U.S. gulf to (a) 
United Kingdom ports; (0) Scandinavian and Baltic ports; (¢) 
north European ports; namely Le Havre, Dunkirk, Antwerp, Ghent, 
Rotterdam, and Bremen—those are the ports of continental Europe; 
and (d@) Mediterranean ports. These graphs use index numbers to 
express the increases and decreases in the rates during the period 1947 
through 1958. The buik charter rates are represented by the Nor- 
wegian Shipping News charter indexes which give a monthly index 
figure for both trip- and time-charter rates based on a representative 
cross section of charter rates on bulk commodities throughout the 
world. Details as to how these indexes are made are attached to 
exhibit 3. 

In these four graphs, the average rate for the last half 1947 is 100. 
When we see the broken black line representing time charters at the 
250 level in November 1951, it means the average time-charter rate 
quoted in that month was 214 times the July-December 1947 average; 
or, we can say, the November 1951 time-charter rate represented an 
increase of 150 percent over that of the base period. The conference 
commodity rates shown on these graphs in red are on exactly the same 
basis as the charter rates; therefore increases and decreases in each are 
directly comparable. These graphs contrast the stability of the con- 
ference rates, shown in red, against the wide fluctuations in the char- 
ter rates, shown by the two black lines which represent the movement 
of bulk commodities whose rates are not controlled by any conference. 

In particular, note that during the Korean crisis, beginning in June 
1950 and running through July 1953, the conference cotton rate to 
these four destinations did not at any time exceed the rate of the base 
period (July—December 1947=100) by more than 15 percent. During 
the Suez crisis, beginning in July 1956 and running through April 
1957, the highest conference cotton rates to these four destinations 
were Only 23 percent above the base period rate. By contrast, the 
charter rates during these two emergency periods skyrocketed from 
80 to 150 percent above the base period rate. 

Now look at exhibit 4, a chart with accompanying explanation, 
based on a study of about 7,000 basic liner freight rates applicable 
to the principal commodities moving in the inter-American trade, 
1947-53. ‘This study was made by the Ad Hoc Committee of Special- 
ists of the American Republics To Study the System for Establishing 
Freight and Insurance Rates and was published by the Inter-American 
Economic and Social Council of the Pan American Union on May 29, 
1957. A “stable” rate is defined as one which did not change within 
two or more consecutive years. Of the 6,869 rates studied, 56 percent of 
them were found “stable” by this definition, 37 percent had been in- 
creased, 4 percent decreased, and 2 percent had been “opened.” Of 
the rates found “stable,” however, 23 percent were unchanged over a 
period of 2 years, 53 percent were unchanged for a period of 3 years, 
10 percent were unchanged for a period of 4 years, and the other 14 
percent were unchanged for a period of 5 or more years. This, we 
feel, is truly a remarkable example of conference freight rate stability. 

You will recall that during Mr. Morse’s testimony, he comnared the 
average cumulative increase in conference freight rates in U.S. foreign 
trade with domestic rail rates, price of U.S. steelplates, cost of ship- 











266 STEAMSHIP CONFERENCE STUDY 


building in the United States and basic wages of able-bodied Ameri- 
‘an seamen. In exhibit 5, we have charted these comparisons. You 
will note that whereas conference rates in foreign trade rose 59.3 per- 
cent between July 1, 1946, and December 31, 1957, domestic rail rates, 
approved as reasonable by the Interstate Commerce Commission, 
rose 107.7 percent; U.S. shipbuilding cost, 84 percent; the price of 
U.S. steel plates, 146 percent; and the basic w ages of the able-bodied 
American seamen m: unning our vessels, 146 percent. Reasonableness 
of ocean-freight rates can become pretty theoretical and complex 
but this much is clear from exhibit 5: shipping industry self-regula- 
tion has kept conference rates quite low compared to U.S. Govern- 
ment-regulated rail rates and to the increases in three of a ship opera- 
tor’s biggest expenses. 

I kindly request that exhibits 3, 4, and 5 be printed in the record 
a the end of my prepared statement. 

The Cuairman. They may be printed. 


XIII. THE 47 CONFERENCES WITHOUT DUAL-RATE SYSTEMS 


Mr, Cocker. Justice’s main argument against the conferences’ as- 
serted need for the right to institute dual-rate systems is that 47 of 
the 113 conferences serving U.S. ports do not use such systems. Jus- 
tice claimed that these 47— 
have apparently survived and prospered facing competition no less stiff than that 
faced by conferences with dual rates.“ [Emphasis supplied. | 

This kind of argument seems designed to convince not by what it 
says, but by what ‘it does not say. To illustrate: Justice claims th: aut 
these 47 non-dual-rate conferences have “apparently * * * prospered.” 
But the only proof it offers of this alleged prosper ‘ity is the fact that 
they have “survived.” Without anything else, it expects this com- 
mittee to assume profit flows from surviv: al. 

Mr. Chairman and the committee, we maintain our own office in 
Durban, South Africa, and, just a short time ago, I received from our 
Durban office an excerpt from the Rand Daily Mail, Durban, South 
Africa, of March 2, 1959. I would like to read that into the record 
for the reason that it shows conclusively that two conferences, the 
U.S.A./South Africa Conference and the Gulf/South and East Afric: 
Conference for the past year had very serious competition from the 
Baron Line operating Japanese-flag vessels from the Gulf and North 
Atlantic to South Afri ica and back from South Africa. This came to 
me from the director of our South African offices. 

The subject of it is: “Conditions on U.S. Run Are Unsatisfactory.” 

Conditions on the run between the Union and the Atlantic seaboard of the 
United States are as unsatisfactory as ever, if last week’s spirited statement by 
the independent operator is any indication. 

The rate-cutting war, one may infer, is still in full swing and one may wonder 
how the Union will be faring by the time it is over. There is a distinct danger, 
unless a sudden change in the world conditions brings its own solution, that the 
present ample resources—in the shape of frequent sailings, regular services and 
five operating companies—will be seriously depleted. 

The facts, simply, are that the independent came on the scene at a time when 


the flow of cargo was showing signs of thinning. It quoted lower rates than the 
conference lines, which at first resolved to stand firm, even at the risk of losing a 


24 See p. 164. 
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full shipload to the newcomer each month. Subsequently, however, they began 
to lower their rates, only to be undercut by the independent in turn. 

This points to what is probably the most fundamental fallacy of the “healthy 
competition” argument now advanced by the independent. In shipping it is 
seldom possible to have any such thing. 

In this kind of situation low rates do not attract more cargo in aggregate. So 
there is very little hope of restoring a balance and there is also no logical answer 
to the price cutting spiral—until it drives some operators out of business. So it 
is that the present impasse has been reached, when it is doubtful whether many 
profitable voyages are being made on the route. 

When prosperity comes again, the Union will need all its friends and will be 
well satisfied if the newcomer stays on the route too. Taking the long view 
then, it might be better if they were to get together without delay to stabilize 
rates—even though it means the end of today’s basement bargains. 


A further illustration: You will recall that in two appendixes to its 
statement,” Justice set forth the number of nonconference operators 
in particular trades covered by each of the 113 conferences. It did not 
tell you anything about the frequency of their sailings; the amount 
of space they offer for that particular trade; the age, size, or speed of 
their vessels; their relative financial strength; their methods of oper- 
ation; nor any of the other factors which determine the effectiveness 
of competition. Nevertheless, from the mere number of nonconfer- 
ence operators in each trade, Justice expects this committee to assume, 
for example, that three nonconference operators in one trade provide 
competition “no less stiff” than that provided by three entirely dif- 
ferent nonconference operators in another trade. 

What is doubly disappointing is that Justice, after citing and rely- 
ing on Marx’s book,?? would make this specious argument without 

calling your attention to the fact that at page 218, Marx himself 
oanneals condemns all such arguments in these w words : 

It should be clear, from what has preceded, that the ability of a conference 
on one trade route to operate successfully over a period of years without a tying 
arrangement, is no reasOn why, under altered circumstances in the market struc- 
ture, the same or another conference might not find some form of tie imperative 
to the maintenance of rate stability and regularity of service. * * * In short, 
an examination must be made of the particular structure of competition pre- 

vailing at a given time on the route in question if one is to reach a sound con- 
clusion regarding the effect of a tie on the public interest.” [Emphasis supplied.] 

We have never contended that dual-rate systems, or other reasonable 
shipper/conference tying devices are needed in all trade at all times. 

Whether conferences have, or should have, a dual-rate system 
depends on different circumstances. The Board has held that we can 
only have a dual-rate system where there is some necessity for it and 
where it is necessary to preserve stability. If stability, for one rea- 
son or another, cannot be affected, then there is no reason for a dual- 
rate system. For example, in the Gulf/United Kingdom Conference, 
there is no such system except on naval stores. Over the years our most 
important commodity from the gulf to the United Kingdom has been 


* See pp. 168 and 169. 

2 Marx, “International Shipping Cartels’ (1953), cited with approval by Justice at 
pp. 4 and 26 of the prepared statement it filed with this committee, March 11, 1959, foot- 
notes 6 and 51, respectively. 

27 At p. 219, Marx calls attention to the fact that in determining the validity of a tying 
arrangement on a particular trade route, it is necessary to consider the factors which 
affect the market structure of the route. He points out that among those factors are 
such things as state trading monopolies and discriminatory measures to favor the ship- 
ping of a particular nation—whether for currency, strategie or other reasons, This, too, 
Justice prefers to ignore. 
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cotton. For many years after World War LI, the British Raw Cotton 
Commission controlled the cotton and shipped it on conference lines. 
After the British Raw Cotton Commission ceased to exist, we wanted 
to put in a dual-rate system, but because of the unsettled legal situation 
aa the possible delays and expense in putting in the system, it was 
decided to defer it until the legality issue was settled. 

As far as the Gulf is concerned, and also other sections of the United 
States where conferences are domiciled, a number of conferences 
would like to have instituted dual-rate systems but decided not to 
until they can do it without feeling that they will be legally harassed. 

To our knowledge, no one has ever taken the position that dual-rate 
systems are needed in all trades.* 

After hearing Justice’s testimony about these 47 non-dual-rate con- 
ferences, we decided to determine why they do not have dual-rate 
systems and to furnish this committee a detailed factual memorandum 
on the matter for your record. This we will do at one of your later 
hearings. 


XIV. FOREIGN-FLAG VOTING MAJORITY IN CONFERENCES 


There is no proof to support the charge that since there are more 
foreign-flag than American-flag lines in conferences serving U.S. 
ports, American shippers’ ability to compete in world markets is 
hampered. 

Section 15 of the 1916 Shipping Act empowers the Federal Mari- 
time Board to disapprove, cancel, or modify any conference agree- 
ment which is unjustly discriminatory or unfair as between— 


shippers, exporters, importers, or ports, or between exporters from the United 
States and their foreign competitors, or to operate to the detriment of the com- 
merce of the United States. 


Section 17 forbids any common carrier by water in foreign commerce 
to charge any rate which is unjustly prejudicial to exporters of the 
United States as compared with their foreign competitors. 

Despite this, the Department of Justice seemed to go out of its way 
when testifying on March 11 to infer that because there are more 
foreign-flag than American-flag lines in 93 of the 113 conferences 
serving U.S. ports, these conferences “are not controlled by Ameri- 
eans,” and thus being controlled by foreigners, the conferences “deter- 
mine,” and presumably hamper, “American shippers’ ability to com- 
pete in world markets.” *° 


278 Marx, at p. 221, states: 

“In conclusion, it can be said that if the conference system fs necessary, then, under 
certain circumstances, tying arrangements binding shippers to conferences are also fre- 
quently requisite.”” [Emphasis supplied. ] 

At pages 218-219, Marx had said: 

* * * The evidence accumulated by the Maritime Commission [now the Federal Mari- 
time Board] and its predecessors reinforces the conclusion that some form of regulation 
or tying arrangement is required to control the competition of nonconference lines. For 
example, see Section 19 Investigatiun (1935, I. U.S.S.B.B. 470) ; Rates, Charges, and Prac- 
tices of Yamashita and O.8S.K. (2 U.S.M.C. 14); and Cargo to Adriatic, Black Sea, and 
Levant Ports (2 U.S.M.C. 342) C. W. Robinson, trial examiner for the Commission, reached 
the conclusion in 1950 that, ‘“The conference system is sapped of its vitality if there be no 
method of binding the majority of shippers in the trade. Without the contract system, 
or some other effective means, the life of a conference would be short in the face of rate 
manipulations by independent lines or the influx of tramp vessels. Respondents cannot be 
expected to put off the use of the system until trouble actually brews in the trade, for rate 
wars completely demoralize commerce and all interests suffer needlessly” (examiner's re- 
port in Jsbrandtsen v. North Atlantic Continental Freight Conference, docket No. 684 
(1950)). One may question the universal applicability of Mr. Robinson’s conclusions, but 
conference experience throughout the world supports his contentions on a great many trade 
routes. [Emphasis supplied. ] 

2 See p. 166. 
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Our Government’s chief law-enforcement agency did not leave the 
matter there. Again, it raised the frightening specter of foreign 
intrigue and domination by these inflammatory terms: °° 

The upshot is that American shippers, as well as American purchasers of 
foreign-made goods, are [at] the mercy of rates jointly set by private groups— 
the shipping conferences. Moreover, 82 percent of these conferences are domi- 
nated by foreign ship owners. And there is absolutely no effective American 
Government review of rates thus fixed. [Emphasis supplied.] 

As if for good measure, and to discredit not only the conferences 
but the Federal Maritime Board as well, Justice sounded the ominoas 
note that—** 

* * * Independents provide the prime effective check on foreign fired ship- 
ping rates, 

If the Department of Justice has any proof to support these in- 
ferential but serious charges, it should put it in this hearing record 
and the Federal Maritime Board should be instructed to proceed 
forthwith to exercise its already ample powers ** under sections 15 
and 17 of the 1916 Shipping Act to correct the situation. If no such 
proof is offered, this committee and Congress should consider the 
charges as unsupported arguments made by an able advocate whose 
enthusiasm ran away with his better judgment. 

You will be hearing from many conference chairmen witnesses be- 
fore these hearings are over. They can give you the best evidence 
as to whether the foreign-flag member lines use their votes to injure 
U.S. foreign trade. 

As you know, it has been stated by Isbrandtsen, the principal op- 
ponent of the contract system, that the conferences are controlled by 
foreign lines. In most of the conferences in which we are members, 
the democratic way of deciding things, namely, majority vote, exists. 
I do not recall ever finding that the foreign lines have ganged up 
on the American lines. 

There have been cases where foreign lines have voted the same 
way; however, I don’t think there was any agreement to do it as a 
policy against the American lines or against American shippers. I 
have found, in numerous cases, American lines voting with foreign 
lines on rates and other matters, and vice versa. 

I think that even though the American lines are outvoted at times 
by numerical strength, they nevertheless have a good and steadying 
influence on the foreign lines. If we did not have a conference, with 
some kind of contract system where and when it is needed, chaos would 
exist. I, therefore, wish to state emphatically that in my experience, 
the foreign lines cannot be considered as “controlling” or “dominating” 
conferences. 

Our other comments on Justice’s testimony are set forth in appen- 
dix 1, which I request be printed at the end of my statement and 
before our exhibits. 

The Cuamman. That may be done. 


%” See p. 167. 
31 See p. 167. 
* See comment of Chairman of Federal Maritime Board, pp. 5 and 6. 
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XV. LEGISLATIVE RECOMMENDATIONS AND COMMENTS 


Mr. Cocke. A. Legislative recommendations: After meeting in 
San Francisco on January 8, 1959, our committee announced that it 
had ae to seek enactment of legislation which will provide— 

. A congressional declaration of national policy that in the 
can of our foreign commerce, the shipping public, and ocean 
common carriers, the conference system of ratemaking is the only 
practicable means of assuring stability of rates and regularity of 
service. 

2. A congressional recognition that there must be an effective 
tying arrangement between conferences and shippers and/or con- 
signees whereby their patronage will be assured to the vessels of 
the conference lines. 

3. A continuation of the present exemption from the antitrust 
laws. 

4. That a conference, acting under an approved conference 
agreement, may make effective without further prior approval 
by the Federal Maritime Board any conference contract rate 
system or other lawful type of tying arrangement with shippers 
ade consignees. 

. A clear ‘legisl: itive definition of the regulatory authority of 
the Federal Maritime Board. 

We also recommend that the absence of nonconference competition 
should not per se foreclose a conference contract rate system or other 
lawful tying arrangement. Regardless of past court or Board rul- 
ings, we believe that hereafter conferences should be permitted to 
institute contract rate systems and other lawful shipper/conference 
tying oe angements even though— 

There is no existing none -onference competition ; 

. It cannot be proven that such tying arrangements are neces- 
sary to prevent a rate war and insure stability of rates and serv- 
ice; and 

3. It cannot be shown that nonconference lines are carrying 
commodities which will be covered by the tying arrangement. 

Were it otherwise, conferences would not be able to ‘take reasonable 
preventive measures to stabilize their trades. They would have to 
rely entirely on curative measures, often too little and too late. 

We also recommend that because of existing doubt as to the Board’s 
statutory authority for rule making under the Shipping Act of 1916, 
that author ity bec ‘larified by statute. 

Whatever legislation results from these hearings should make clear 
the conference actions which require further Board approval and 
those which are permissible under the basic conference agreement 
already approved under section 15 of the 1916 Shipping “Act. 

We have not formulated any more definite legislative reeommenda- 
tions. However, with your permission, we would like to submit to 
this committee at a later date, det ailed legislative proposals, undoubt- 
edly after the conclusion of the various hee rings. 

B Comments: 1. U.S. flag lines engaging in. practices which are not 
in the interest of U.S. foreign commerce should not be subsidized. 

At this time we make no legislative recommendation on the follow- 
ing matter. However, we believe it to be inconsistent with the overall 
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objective of our national maritime policy and the obligations imposed 

on subsidized steamship operators by law and contract under the 1936 
act to operate in the most economical and efficient manner for the 
Federal Maritime Board to grant or continue operating aid to steam- 
ship lines which follow a consistent policy of disastrous rate-cutting 
or similar practices not in the interest of the foreign commerce of 
the United States. 

2. Isbrandtsen’s proposal that the Government regulate certain 
rates would neither regulate I[sbrandtsen nor prevent rate wars. All 
prior studies have reached the conclusion that because of the inter- 
national nature of ocean shipping no one nation can or should under- 
take to determine the reasonableness of ocean freight rates. 

Despite this, Isbrandtsen in its prepared statement made the follow- 
ing carefully worded proposal : 

There would seem to be no real bar to Congress legislating to the effect that 
establishment of rates by any carrier on American foreign trade routes which 
do not cover the cost of handling, including such items as loading, discharge, 
terminal and port changes, brokerage and commissions, insurance coverage, and 
ther out-of-pocket expenses, be deemed unfair rates and their use unfair trade 
practices which can be properly prohibited by statute or by orders of the Board. 
No proper complaint can be made against such a measure and it would enable 
the Board to stop any rate wars at the outset.“ [Emphasis supplied. ] 

Forgetting for the moment the international retaliation danger in- 
volved in one nation’s trying to regulate the reasonableness of ocean 
freight rates, this proposal on first blush sounds as though Isbrandt- 
sen is finally willing to abandon some of its professed “bona fide inde- 
pendent competition,” ** and, in the public interest, become somewhat 
“regulated” like the rest of us. Furthermore, Congress is expressly 
promised that the proposal will “enable the Board to stop any rate 
wars at the outset.” 

Even if it were practical for one nation to try to regulate the rea- 
sonableness of ocean freight rates—which we deny—examination of 
the Isbrandtsen proposal reveals that if adopted it will neither regu- 
late Isbrandtsen nor prevent rate wars. Why? It is simple once 
you understand the meaning of the term “out-of-pocket expenses.” 
Remember, Isbrandtsen’s proposal will not bring Government regula- 
tory restraint into the ocean competitive picture until it can be proven 
that rates have fallen to the level where “out-of-pocket expenses” are 
ot being recovered. 

But what are “out-of-pocket expenses”? °° In short, they are just 
the handling charges. They do not even cover “operating ex- 
penses” *° (such as fuel, crew wages, food, water, vessel maintenance, 
and repairs), let alone “overhead expenses” *7—such as depreciation 
of vessels and shoreside facilities, interest on invested capital, man- 
agement, the salaries of freight solicitors, and officer personnel, 

Mr. Crinkley, himself, let the cat out of the bag. In answer to a 
question, he said : 

I cannot myself conceive of a situation where an independent American carrier 
with his high cost would ever be remotely interested in quoting rates which 

% See p. 204. 

* See p. 202. Since Isbrandtsen almost always glues itself to the underside of the 
onference-rate level, it is the,most ‘‘dependent” of all lines. 

% See Marx, “International Shipping Cartels (1953),”’ pp. 11-12. 


%*1d., pp. 12-13. 
7 1d., p. 13. 
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would not only cover the costs of operating his ship but would not even take 
care of the out-of-pocket expense of handling.” 

Such rate regulation as Isbrandtsen proposes is artfully designed. 
By its own admission such regulation would never reach Isbrandtsen, 
the chief instigator of ocean rate wars. What is even worse, it would 
sanction Isbrandtsen’s driving rates down to the point where they did 
not cover operating or overhead expenses—a level Isbrandtsen claims 
it cannot “conceive” would ever be reached, because it is so low. 


XVI. CONCLUSION 


As of June 30, 1958, less than 10 percent (or 517,000 gross tons) of 
our privately owned American-flag merchant fleet was under 1014 
years old. As opposed to this, the vessels under 101% years of age in 
the fleets of our chief foreign competitors were as follows: 











Percentage 
Country Gross tonnage of total 
merchant 
fleet 
ire ey de eamaeeeph abe pasaaai | 5, 735, 000 45 
EL keen nentnwne tance te da bedik to ihceniucgr me netiais lama tee tao Sead soled esi lee dali 2, 729, 000 71 
POON. ca icirocde dete ce wisn sta dendancntathaeeeh satighutithnmindencn tet 4 2, 365, 000 64 


In exhibit 6, attached to this statement, we have set forth this in- 
formation and other data which shows graphically the tremendous 
fleet replacement problem our companies face in the next few years. 
With this mammoth task in mind, let me emphasize a principle which 
the American Steamship Committee on Conference Studies considers 
to be of fundamental importance, i.e. : 

Our national maritime policy calls for an up-to-date privately 
owned and operated merchant marine. The U.S. Government 
already regulates steamship conferences serving its ports more 
strictly by far than any other nation. Therefore, the full burden 
of proof should be imposed on whoever recommends that more 
Government regulation should now be put upon conference lines 
serving U.S. ports. 

In conclusion, we respectfully submit that on the basis of all prior 
investigations of steamship conferences, and all matters developed to 
date in this record, it would be contrary to our national maritime pol- 
icy and detrimental to the commerce of the United States if Congress 
failed to enact on or before June 30, 1960, appropriate legislation 
expressly permitting steamship conferences to take whatever steps 
are needed to meet the presence or likelihood of nonconference competi- 
tion endangering the stability of liner rates or services in U.S. foreign 
trade. 

Thank you, Mr. Chairman and the committee, for the attention you 
have given me. 

I want to apologize a little for the length of the statement but we 
felt it necessary. 


3% See p. 210. 
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(The material referred to follows :) 


APPENDIX 1 
COMMENTS ON JUSTICE DEPARTMENT TESTIMONY 


In my statement I have commented on various arguments made by the Justice 
Department when it testified on March 11, 1959. Therefore, the following re- 
marks are restricted to other matters raised by Justice at that time: 


1. Justice erred in defining the purpose of a dual-rate system: At the out- 
set of its statement, Justice claimed that “the purpose and intent of a dual- 
rate system is to drive out nonconference competition.” * Well, of course, to 
so define the purpose and intent of a dual-rate system, and say no more, is 
neither fair nor accurate. It would have been more accurate, we submit, and 
only fair to state that the purpose and intent of a dual-rate system is to 
stabilize common-carrier rates and services in ocean foreign trade by enabling 
conference lines to defend themselves against nonconference rate-cutting 
competition. 

2. That conferences denied the right to use dual-rate systems have sur- 
vived proves little: Justice tried mightily to make something of the fact 
that two conferences, which in 1953 were denied the right to use dual-rate 
systems, are still in existence.* First it claimed, in effect, that because the 
conferences have so far survived, they have “apparently prospered.” * Then 
it went even further and argued, in effect, that because there has been no 
“suggestion” to the contrary, “the profits of participating American lines 
have [not] declined at all.” ° 


The absurdity of such reasoning requires no further comment. 


3. The possibility that lower raies could cause greater profits for con- 
ference lines does not justify encouragement of nonconference rate cutters: 
As though to justify its decision to encourage cutrate nonconference com- 
petition, Justice argued that independents’ competition “might” cause con- 
ferences to lower rates; which, in turn, “could” create increased volume of 
cargo, which then ‘‘could” increase conference line profits; which, finally, 
“could” lead to greater recapture from the subsidized lines.* That is one 
whale of a lot of ‘“coulds” and “mights.” 

I doubt that Congress will find persuasive such theoretical reasoning. To do 
so, it would have to ignore all the proof to the contrary previously amassed by 
the Royal Commission, the Alexander committee, the Imperial Shipping Commit- 
tee, and the Federal Maritime Board and its predecessors. 

4. To wait, as Justice suggests, “some years” before allowing conferences 
to institute effective tying arrangements with shippers in defense of cutrate 
nonconference competition would defeat our Nation’s maritime policy. With- 
out waiting to see what facts this committee will develop in the next few 
months, the Department of Justice has urged you to “move most slowly”* 
in enacting legislation to remove the doubts which it concedes exist * because 
of the Supreme Court’s decision in the Isbrandtsen dual-rate case.’ 


18ee p. 159. In its prepared statement, Justice carefully attributed this state- 
ment to the Chairman of the Federal Maritime Board by calling attention to transcript 
p. 117, where, in response to a question by Congressman Ray, Mr. Morse made the 
statement. However, Justice failed to mention that subsequently, at transcript p. 123, 
in answer to a question by Congressman Zelenko, Mr. Morse explained that when he spoke 
of eliminating competition, he meant ‘“‘unfair competition.” This squares with what Mr. 
Morse had previously said at transcript p. 37: ‘The dual-rate system is employed as a 
defensive measure against independent rate-cutting competition.” 

2 This argumentative definition of the purpose and intent of a dual-rate system was all 
the more disappointing because the Justice Department witness, departing from his pre- 
pared statement, took pains to say (see p. 163): 

“* * * T do not think we are going to be of any help to you if we take the position 
of an advocate as to either position. 

“TI think we have a ve.y difficult balancing task here, and I would like to present to you 
all the data that we have gathered in living 10 years with this so that you can make an 
informed decision.” 

8The Trans-Pacific Freight Conference of Japan, and the Japan-Atlantic and Gulf 
Conference. 

4 See p. 163. 

5 See p. 165. 

6 See pp. 165 and 166. 

7 See p. 166. 

® See pp. 162 and 170. 

® Federal Maritime Board y. Isbrandtsen Co., Inc., et al., 356 U.S. 81 (1958). 
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More specifically, Justice urges you to do nothing until Congress has had “the 
benefit of some years of operating experience” ”’ in the darkness and confusion 
created by the Supreme Court’s decision last May. 

If this were not such a serious matter, if, as our officials will tell you, the 
financial security of our companies and the replacement of our fleets were not 
in the balance, such advice would be humorous because it is so completely 
impractical. 

The gist of Justice’s recommendation seems to be to let the conference and 
noneconference lines fight it out, before the Board, in the courts and on the 
high seas. Just what it is which that Department expects would be accomplished 
by such a bloody course, we do not know. What it is about the present situation 
which might for the first time prevent the damaging effects of cutthroat non- 
conference competition we cannot imagine. Certainly Justice does not express 
any quarrel with the pertinent findings and conclusions of the Royal Commission, 
the Imperial Shipping Committee, docket 128, Professor Marx, and the recent 
Stanford Law Review article.“ And yet, by failing to recognize that if confer- 
ences are “not allowed to employ the dual rate system—or some equally effectiy 
tying device—the conference system cannot continue to operate effectively,” ’ 
Justice parts company with all of the above-mentioned impartial experts. 

By recommending the encouragement of nonconference rate cutting as a check 
on the reasonableness of conference rates, it takes direct issue with the following 
heretofore well-accepted principles of ocean shipping: 

(a) “Competition * * * cannot assure a satisfactory level of rates in a: 
industry of this type, since it is likely to degenerate into cutthroat pricing; ' 
and 

(b) “Carefully supervised tying arrangements and an open conference 
membership policy appear to be the best way of coping with this problen 
[i.e., the competition of nonconference lines ]”’ ™ 

In recommending the encouragement of nonconference competition as a check 
on the reasonableness of conference rates, but without alleging, let alone proving, 
that rates fixed by conferences are in fact unreasonable, Justice’s Antitrust 
Division has given a great deal too much weight in antitrust philosophy and to 
little to the Nation’s maritime policy as set forth in title I of the Merchant 
Marine Act of 1936. Justice would have done better had it recognized that- 

“A rigid application of the antitrust philosophy to the [shipping] industr: 
would produce severe rate wars, dissipating carriers’ profits [if any] and 
tending to eliminate the weaker lines.” * 

Thus it seems that even from an antitrust point of view its advice is, at best, 
impractical.” 

(The exhibits referred to follow :) 


ExHIsIT 1 


ORGANIZATION OF THE AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE STUDIES, 
WASHINGTON, D.C, 


Members 


All 24 members of the American Steamship Committee on Conference Studies 
(ASCCS) are American-flag lines belonging to steamship conferences and en- 
ceaaiancibimnicatigiiapuiataige 

10 See p. 167. 

u“The American Shipping Industry and the Conference System,” 2 Stanford Law 
Review 136 (December 1958). 

21d., at p. 155. 

18 Marx, ‘International Shipping Cartels (1953), p. 300 (‘Conclusions’). 

14 1d., p. 302. 

6*The American Shipping Industry and the Conference System,” 2 Stanford Law 
Review 136, 138 (December 1958). F 

16In the “Report of the Attorney General’s National Committee To Study the Antitrust 
Laws (1955),” p. 145, it is conceded that exclusive dealing arrangements ‘‘May in fact 
promote vigorous competition.” Such agreements, the report recognizes, “may, indeed 
be preferred as assuring a steady adequate source of supply” (in our case, regular liner 
service), “affording protection against price fluctuations” (in our case, rates which cannot 
be increased before 30-90 days’ notice), “and facilitating longterm business plans” (in 
our case, for example, encouraging the importer or exporter to engage in forward 
trading). 

The report continues: 

“* * * For the seller, an exclusive arrangement may reduce selling and promotional 
expenses, as well as permit evenly scheduled and consequently more economic production 
Above all, exclusive arrangements can fortify the market position of weaker competitors 
against more powerfully attached ,rivals, and enable new entrants to gain a foothold by 
assuring a set volume business for a critical starting period.” 
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gaged in the foreign liner trade. All ASCCS expenses are paid by these 24 com- 
panies. Each member’s share of the expenses is computed on the basis of the 
member’s proportionate share of the total gross registered ocean tonnage owned 
by all 24 companies. These companies are as follows: 


Alcoa Steamship Co. Mississippi Shipping Co. 
American Banner Line Moore-McCormack Lines, Ine. 
American Export Lines The Oceanic Steamship Co. 
American Mail Line *acific Far East Line, Inc. 
American President Lines Prudential Steamship Corp. 
Bloomfield Steamship Co. States Marine Lines 
Central Gulf Steamship Corp. States Steamship Co. 
Farrell Lines, Ine. T. J. Stevenson & Co. 

Grace Line, Inc. Stockard Steamship Corp. 
Gulf & South American Steamship Co. United Fruit Co. 

Isthmian Lines, Inc. ‘ United States Lines Co. 
Lykes Bros. Steamship Co., Inc. Waterman Steamship Corp. 


Officers 


The officers of ASCCS are as follows: 

Chairman: A. C. Cocke. 

Vice chairman (Atlantic coast) : Joseph H. Ball. 

Vice chairman (Pacific coast) : H. B. Luckett. 

Secretary-treasurer: Donald D. Webster, 910 17th Street NW., Washington, 
D.C. 

Counsel: Walter E. Maloney, 40 Wall Street, New York, N.Y. 


Steering committee 


The business of ASCCS is conducted by a steering committee made up of— 

Ten steamship-company executives of 10 member lines (5 from the east 
coast, 3 from the west coast, and 2 from the gulf coast). 

Kight conference chairmen (four from the east coast, three from the west 
coast, and one from the gulf coast). 

Three association executives (American Merchant Marine Institute, Com- 
mittee of American Steamship Lines, and Pacific American Steamship Asso- 
ciation). 

Only the 10 steamship-company executives have voting powers. All other mem- 
bers of the steering committee serve ex officio in an advisory capacity only. How- 
ever, there are five alternate steamship-company executives having voting powers 
if and when they attend steering committee meetings in place of regular members 
from their coasts. There are two alternates from the east coast, two from the 
west coast, and one from the gulf coast. There are also two alternate ex officio 
members, one conference chairman (from the gulf coast) and one association 
executive (from the west coast). The names, company, conference, or associa- 
tion affiliations, and addresses of the individuals serving on the steering com- 
mittee in the above capacities are as follows: 


East coast (members) : 
Joseph H. Ball, vice president, States Marine Lines, 90 Broad Street, New 
York, N.Y. 
Frank N. Bowers, vice president, Moore-McCormack Lines, Inc., 5 Broadway, 
New York, N.Y. 
James E. Magner, executive vice president, Grace Line, Inc., 3 Hanover 
Square, New York, N.Y. 
Frank G. Slater, vice president, American Export Lines, Inc., 39 Broadway, 
New York, N.Y. 
Donald F. Wierda, general freight traffic manager, United States Lines. 1 
Broadway, New York, N.Y. 
East coast (alternates) : 
W. L. Hamm, special representative, Alcoa Steamship Co., 17 Battery Place, 
New York, N.Y. 
W. Clifford Shields, vice president, Farrell Lines, Inc., 26 Beaver Street, 
New York, N.Y. 
West coast (members) : 
Winston J. Jones, vice president, States Steamship Co., 262 California Street, 
San Francisco, Calif. 
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H. B. Luckett, vice president, American President Lines, Ltd., 311 California 
Street, San Francisco, Calif. 
Hiram V. Walker, vice president, American Mail Line, Ltd., 740 Stuart Build- 
ing, Seattle, Wash. 
West coast (alternates) : 
Arthur A. Alexander, vice president, American President Lines, Ltd., 29 
Broadway, New York, N.Y. 
E. J. Bradley, vice president, the Oceanic Steamship Co., 680 Fifth Avenue, 
New York, N.Y. 
Gulf coast (members) : 
A. C. Cocke, vice president, Lykes Bros. Steamship Co., Inc., 821 Gravier 
Street, New Orleans, La. 
Sterling Stoudenmire, vice president, Waterman Steamship Corp., 61 St. 
Josephs Street, Mobile, Ala. 
Gulf coast (alternate) : 
Capt. J. N. Lala, manager, Delta Line, Room 426, 17 Battery Place, New 
York, N.Y. 
East-coast conferences (members) : 
Charles R. Andrews, Sr., chairman, Trans-Atlantic Associated Freight Con- 
ferences, 80 Broad Street, New York, N.Y. 
James A. Dennean, chairman, Far East Conference, 11 Broadway, New York, 
ok. 
George F. Foley, chairman, River Plate and Brazil Conferences, 17 Battery 
Place, New York, N.Y. 
A. J. Pasch, chairman, Associated Latin-American Freight Conferences, 11 
Broadway, New York, N.Y. 
West-coast conferences (members) : 
Ramond F. Burley, chairman, Latin American Freight Conferences, 16 Cali- 
fornia Street, San Francisco, Calif. 
W. C. Galloway, chairman, Pacific Westbound Conference, 465 California 
Street, San Francisco, Calif. 
J. F. MeArt, chairman, Pacific Coast European Conference, 16 California 
Street, San Francisco, Calif. 
Gulf-coast conference (member) : 
H. A. Carlys, chairman, Gulf Associated Freight Conferences, Whitney Build- 
ing, New Orleans, La. 
Gulf-coast conference (alternate) : 
Fred D. Hill, chairman, Gulf and South Atlantic Havana Steamship Con- 
ference, 321 St. Charles Street, New Orleans, La. 
Ralph E. Casey (member), president, American Merchant Marine Institute, 11 
Broadway, New York, N.Y. 
Alexander Purdon (member), executive director, Committee of American Steam- 
ship Lines, 1000 Connecticut Avenue NW., Washington, D.C. 
Ralph B. Dewey (member), president, Pacific American Steamship Association, 
16 California Street, San Francisco, Calif. 
J. Monroe Sullivan (alternate), vice president, Pacific American Steamship Asso- 
ciation, 1625 K Street NW., Washington, D.C. 


ExHIsItT 2 
DEFINITIONS 


(a) Liner service.—Liner service is performed by vessels operating as com- 
mon carriers. They serve particular trade routes and carry chiefly a wide variety 
of packaged goods for many shippers. They adhere to known, regular schedules, 
in spite of fluctuations in cargo offerings, much the same as a bus or streetcar 
line runs its set route on schedule, regardless of the number of passengers. 
Almost all liner companies are members of liner conferences. 

(b) Independent lines.—Independent lines, so defined by their owners or op- 
erators, are actually nothing but nonconference lines. In setting their rates 
they usually use the conference rates as a standard, cutting them a fixed amount 
for percentage (often 10 percent or more). 

(c) Tramp service.—Tramp service is performed by vessels operating, not as 
common carriers, but as contract carriers. They serve no fixed route, adhere 
to no regular schedule, and usually carry homogeneous cargo from one loading 
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port to one or a few discharge parts for a single shipper, who charters the entire 
vessel for that purpose. Unlike the regular route scheduled service given by 
streetcars or bus lines, tramp-vessel service is more like that given by taxicabs. 
There are no tramp operators in liner conferences. 

(d) Conference.—A conference is a voluntary association of competing liner 
companies, usually flying the flags of many nations. Most of the common car- 
riers regularly serving U.S. foreign trade routes are members of conferences and 
are called conference lines. 

The conference is based on a conference agreement to which all the member 
lines are parties and by the terms of which they regulate their own competitive 
practices. All conference agreements must be filed with and approved by the 
Federal Maritime Board. The Board may by order disapprove, cancel, or modify 
any agreement, or any modification or cancellation thereof, whether or not pre- 
viously approved by it, that it finds to be unjustly discriminatory or unfair as 
between carriers, shippers, exporters, importers, or ports, or between exporters 
from the United States and their foreign competitors, or to operate to the detri- 
ment of the commerce of the United States. If lawful under the Shipping Act 
of 1916, section 15 of that statute exempts conference agreements from U.S. anti- 
trust laws. The Federal Maritime Board requires conferences serving U.S. ports 
to admit any line applying for membership, providing the applicant has the proven 
ability and intention to operate a regular service in the trade. 

(e) “Contract/non-contract-rate system” (sometimes called the “contract sys- 
tem” or the “dual-rate system’) is a system based on an agreement between a 
eonference and shipper whereby, in return for his exclusive patronage, the shipper 
is billed at “contract rates.” “Contract rates” are usually 10 to 20 percent lower 
than “noncontract rates.” “Noncontract rates” are those charged shippers who 
do not agree to give their exclusive patronage to the conference lines. When a 
contract/non-contract-rate system is used by a conference, all shippers, regard- 
less of size or volume of shipments, are invited to sign the contract. Most such 
contracts permit either party freely and without obligation to cancel the con- 
tract after giving the other party specified advance notice. They also bind the 
conference not to increase rates unless it first gives the shipper a certain speci- 
fied advance notice, often 60 to 90 days or more. If, after a contract shipper has 
tried unsuccessfully to find space on a conference vessel, and has so notified the 
conference, and the conference is unable to accommodate him, the shipper has 
the right to use a nonconference ship without violating his contract. The con- 
tracts usually obligate the contract shipper to pay certain specified liquidated 
damages if he breaches the contract and establish both parties’ rights to submit 
disputes arising under the contract to arbitration. The purpose and intent of a 
contract/non-contract-rate system is to stabilize common-carrier rates and serv- 
ices in ocean foreign trade by enabling conference lines to defend themselves 
against non-conference-rate-cutting competition. 

(f) Deferred rebate system.—According to section 14, first, of the Shipping 
Act of 1916, a “deferred rebate” means “a return of any portion of the freight 
money by a carrier to any shipper as a consideration for the giving of all or any 
portion of his shipments to the same or any other carrier, or for any other pur- 
pose, the payment of which is deferred beyond the completion of the service for 
which it is paid, and is made only if, during both the period for which computed 
and the period of deferment, the shipper has complied with the terms of the 
rebate agreement or arrangement.” 


ExuHIsiT No. 3 
CONFERENCE RATES ARE STABLE 


The following four graphs show the stability of conference raw-cotton rates 
from U.S. gulf ports to chief European destinations 1947 to 1958, inclusive. By 
way of comparison, the fluctuations in worldwide charter rates are shown for 
the same period. 

These four pages are followed by the figures on which the graphs are based. 
The charter freight indexes published by the Norwegian Shipping News are 
shown along with a description of the process followed in reaching these 
figures. Then follows a page showing the conference rates on cotton. 
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ExuHisit No. 3-A 


STABILITY OF 


CONFERENCE RATE ON COTTON (H.D.) GULF TO U.K. BASE PORTS 
NAMED BY THE GULF/UNITED KINGDOM CONFERENCE 
AS COMPARED WITH WORLD-WIDE CHARTER RATES FOR DRY CARGO VESSELS 1947 - 1958 


JULY/DECEMBER 1947 = 100 


Charter Indices are "Norwegian Shipping News" covering 
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Exursit No. 3-8 
STABILITY OF 
CONFERENCE RATE ON COTTON (H.D.) GULF TO SCANDANAVIAN BASE PORTS 
NAMED BY THE GULF/SCANDANAVIA & BALTIC SEA PORTS CONFERENCE 


AS COMPARED WITH WORLD-WIDE CHARTER RATES FOR DRY CARGO VESSELS 1947 - 1958 


JULY/DECEMBER 1947 = 106 


Charter Indices are Norwegian Shipping News" covering 
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Exursit No. 3-c 


STABILITY OF 
CONFERENCE RATE ON COTTON (H.D.) FROM U. S. GULF TO 
ANTWERP, GHENT, ROTTERDAM, AMSTERDAM, HAMBURG, BREMEN 
NAMED BY THE GULF/FRENCH ATLANTIC HAMBURG RANGE FREIGHT CONFERENCE 
AS COMPARED WITH WORLD-WIDE CHARTER RATES FOR DRY CARGO VESSELS 1947 - 1958 


JULY/DECEMBER 1947 = 100 
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Exurisit No. 3-p 


STABILITY OF 


CONFERENCE RATE ON COTTON (H.D.) 
GULF TO MEDITERRANEAN BASE PORTS (EXCEPT SPAIN) 
NAMED BY THE GULF/MEDITERRANEAN PORTS CONFERENCE 


AS COMPARED WITH WORLD-WIDE CHARTER RATES FOR DRY CARGO VESSELS 1947 - 1958 


JULY/DECEMBER 1947 = 100 


Charter Indices are "Norwegian Shipping News” covering 
Trip Charter (— ) and Time Charter (¢- — - - - ) 
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NORWEGIAN SHIPPING NEWS’ WORLDWIDE FREIGHT INDEXES 


THE DRY CARGO INDEXES 
The trip-charter index 

Norwegian Shipping News trip-charter index is a worldwide index, covering 
fixtures in 23 different trade routes for coal, grain, iron ore, sugar, and 
miscellaneous. 

The different commodities are weighted as follows: coal 8, grain 5, ore 5, 
sugar 2, and miscellaneous 2. One index is constructed for each of the 23 trade 
routes based on July—December 1947—100. The indexes for the various trade 
routes are then combined through simple arithmetic average into group indexes 
for coal, grain, ete. For this purpose each of the route indexes is given the 
weight 1. The resulting five group indexes are combined into the trip charter 
index using Laspeyre’s formula and the weights quoted above. 

The time-charter index 

Norwegian Shipping News time-charter index is based on quotations for 
vessels of from 9,000 to 11,000 deadweight tons, with quotations for smaller 
tramps omitted. This group of vessels was originally subdivided into three 
subgroups—one for diesel motorships, one for oil-burning steam vessels, and 
one for coal burners. Later, the coal-burner group was omitted because it 
proved difficult to obtain the necessary quotations. 

All time-charter rates used refer to contracts of short or medium duration, 
and no time charter of more than 1 year is included. The indexes for motor 
vessels and oil burners are based on simple arithmetic averages of the monthly 
quotations. The final time-charter index is a single arithmetic average of these 
two indexes. 

For a more complete discussion of how these indexes are made and exactly 
what they represent, see pages 151-170 of “Report and Recommendations of the 
Ad Hoe Committee of Specialists of the American Republics To Study the 
System for Establishing Freight and Insurance Rates” issued by the Inter- 
American Economie and Social Council of the Pan American Union on May 29, 
1957. 

Norwegian Shipping News’ freight indexes 


[July-December 1947= 100] 


DRY CARGO 

















| | 
| 1947 | 1948 1949 | 1950 | 1951 | 1952 1953 1954 1955 | 1956 | 1957 | 1958 
= | t | " 7 { ath ee 
Trip-charter index 
| | | | | | ] 
January._...--| 120.0 | 105.5 90.9 | 75.0 | 139.6 167.9 89.9 | 83.4] 119.9 | 138.9 | 178.3 | 83.5 
February. 125.1 | 100.2 | 93.6 | 73.3 | 152.9 | 155.8] 88.8] 85.6 | 123.3 | 134.8 | 171.5 | 81.9 
March. --| 126.1 98.7 91.8 74.0 | 173.5 | 138.2 90.9 | 88.3 | 116.9 | 138.9 | 154.9 | 76.1 
April__-- _.| 125.0] 91.5] 91.6 | 75.2 | 182.7] 128.1] 93.5 | 87.8 | 115.1 | 146.0] 144.3] 74.8 
May... | 119.1} 88.5] 91.2] 76.6] 190.2 | 124.9] 93.4] 88.6] 124.9 | 146.2 132.0 | 77.4 
June. -_.-| 118.1 | 90.0] $7.2] 75.8 | 190.3 | 108.4] 89.1 | 87.2 | 130.7 | 151.9 | 122.2] 76.6 
July | 102.5 | 88.6 | 81.1} 77.0] 177.2 | 89.3 | 87.3] 86.4 | 131.9 | 152.0 | 117.6 | 76.6 
August_--- | 96.1 | 84.9] 70.9 90.1 | 175.8 83.7 | 83.3 | 87.1 | 130. 2 154.8 | 100.5 | 75.4 
September. |} 99.3] 848] 68.3] 89.8 | 182.0|/ 87.2] 82.5 94.0 | 134.0 | 158.7 | 99.0 75.1 
October........| 99.6 | 81.0] 67.5] 92.4 | 186.0] 90.3} 85.1 | 102.8 | 149.3 | 156.2] 95.8] 79.2 
November | 98.9] 83.8} 70.4 99.1 | 192.0} 90.3 | 85.1 | 111.4 | 139.7 173.1 | 93.2 80. 4 
December. ....| 102.5 87.8 75.6 | 120.9 | 177.9 89.5 | 84.4) 120.1 |} 141.6 | 181.2 88.6 | 79.6 
| 
Average....-| 111.0 | 90.4] 81.7] 84.9 | 176.7 112.8] 87.8} 93.5 | 129.8 | 152.7 | 124.6] 78.0 
| | 
| Time-charter index 
; 
| | 
January 103.8 | 103.8 82.9 65.6 | 147.2 | 224.2 63. 0 64.6 | 125.0 | 160.8 | 249.0 68.7 
February 103.8 | 103.2 93. 0 64.5 | 160.0 | 222.0 70.6 69.3 | 130.6 | 161.6 | 227.0 62.6 
March__ | 105.3 | 103.8 93.8 63.3 | 192.5 | 150.1 74.0 72.3 | 130.4 | 168.0 | 190.0} 64.4 
April... 102.3 97.8 93.9 64.3 | 206.0 | 129.7 76.3 71.5 | 111.6 | 187.6 | 187.6 | 65.4 
May 105. 9 97.3 90. 2 64.7 | 216.0 | 124.0 72.7 70.9 | 141.1 | 201.3 | 163.6 65. 4 
June 102.7] 99.4] 85.7] 64.2 | 238.0] 106.8 | 71.8 | 74.6 | 140.0 | 189.1 | 129.2] 65.7 
July 161.5 97.3 75.4 66.9 | 214.0 94.8 65.0 67.6 | 143.6 | 193.8 | 167.8 63.8 
August 100. 5 75. 2 68. 1 78.3 | 208.0 67.4 69.0 76.8 | 143.5 | 192.1 85.6 64. 3 
September 102. 2 91.3 65.6 84.9 | 228.0 66. 0 62.7 80.2 | 154.0 | 208.0 87.4 59. 2 
October 89. 7 68.3 87.6 | 231.0 69.3 65.0 RS. 3 160.5 2W.8 89. 4 2.( 
November 100.5 88. 1 64.3 91.4 | 249.5 68.9 64.7 107.2 | 146.4 | 234.0 78. 6 4.1) 
December 95.1 88. 6 63.4 | 117.5 | 238.0 60.4 65.7 | 116.3 | 154.1 255. ( 73.5 7.8 
Average. 102. 1 96. 2 78.7 78.6 | 210.7 | 115.3 68.4 RO). ( 149.1 196.8 | 139.1 63.6 
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CONFERENCE RATES ON RAw Corron (H.D.) From U.S. Gur To EUROPEAN 
DESTINATIONS, 1947-58 


GRAPH 3-a.—Gulf/United Kingdom conference rate to customary discharge ports 
in United Kingdom 


Effective dates Rate Effective dates Rate 
Jan. 1, 1947, to Mar. 31, 1949____ $1.50} Feb. 1, 1953, to June 30, 1956____ $1. 45 
Apr. 1, 1949, to July 31, 1951__-__- 1.40] July 1, 1956, to Feb. 28, 1957____ 1.60 
Aug. 1,.1951, to July 31, 1952____._ 1.60] Mar. 1, 1957, to Jan. 30, 1958___._ 1. 85 
Aug. 1, 1952, to Nov. 20, 1952____ 1.50] Jan. 31, 1958, to Dec. 31, 1958____ 1.60 
Nov. 21, 1952, to Jan. 31, 19538___ 1.50 


Source: “Conference Tariffs.” 


GRAPH 3—b.—Gulf/Scandinavia and Baltic Sea Ports Conference rate to Scan- 
dinavian base ports 


Effective dates Rate Effective dates Rate 
Jan. 1, 1947, to Dec. 31, 1947___. $1.65] July 1, 1952, to Jan. 31, 1953___ $1. 75 
Jan. 1, 1948, to July 5, 1949____ 1.90) Feb. 1, 1953, to June 30, 1956____ 1. 60 
July 6, 1949, to Feb. 6, 1950__ 1. 65 | July 1, 1956, to Feb. 28, 1957____ 1.75 
Feb. 7, 1950, to June 30, 1951__ 1.55 | Mar. 1, 1957, to Jan. 30, 1958___. 2. 00 
July 1, 1951, to Dec. 31, 1951_.. 1.75] Jan. 31, 1958, to Dec. 31, 1958... 1.80 
Jan. 1, 1952, to June 30, 1952__- 1. 90 


Source: ‘‘Conference Tariffs.” 


GRAPH 3-c.—Gulf/French Atlantic Hamburg Range Freight Conference rate 
to French Atlantic, Antwerp, Ghent, Rotterdam, and Bremen 


Effective dates Rate | Effective dates Rate 
Jan. 1, 1947, to June 30, 1949____ $1. 75 | July 1, 1952, to Jan. 31, 1953____ $1. 60 
July 1, 1949, to Feb. 1, 1959_____ 1. 50 | Feb. 1, 19538, to June 30, 1956____ 1.45 
Feb. 2, 1950, to June 30, 1951____  1.40| July 1, 1956, to Feb. 28, 1957____ 1.60 
July 1, 1951, to Dec. 31, 1951_____ 1.60 | Mar. 1, 1957, to Jan. 30, 1958____ 1.85 
Jan. 1, 1952, to June 30, 1952____ 1. 75 | Jan. 31, 1958, to Dec. 31, 1958___. 1.60 


’ 


Source: ‘‘Conference Tariffs.’ 


GRAPH 3-d.—Gulf/Mediterranean Ports Conference rate to base ports (except 
Spain) 


Effective dates Rate Effective dates Rate 
Jan. 1, 1947, to June 30, 1949____ $1. 75 | Feb. 1, 1953, to June 30, 1956____ $1. 45 
July 1, 1949, to Feb. 1, 1950___. 1.65] July 1, 1956, to Feb. 28, 1957____ 1.60 
Feb. 2, 1950, to June 30, 1951____ 1.40] Mar. 1, 1957, to Aug. 31, 1957___ 1.85 
July 1, 1951, to Dec. 31, 1951____ 1.60] Sept. 1, 1957, to Jan. 30, 1958___ 1.85 
Jan. 1, 1952, to June 30, 1952_____ 1. 75 | Jan. 31, 1958, to Dec. 31, 1958__ 1. 60 
July 1, 1952, to Jan. 31, 19538____ 1.60 


Source: ‘‘Conference Tariffs.” 
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ExuHrsir No. 4 


STUDY 





Survey or 6869 Basic LINER FREIGHT RATES APPLICABLE TO THE PRINCIPAL ITEMS 
or TRADE BETWEEN LATIN AMERICA AND UNITED STATEs, 1947 THROUGH 1953 




















Number 
Rate Stability & Changes of ITEMS 
Rates Opened 2.1% 
Rates Decreased 4.2% 
Rates Increased 37.4% 
Consecutive Length 
of RATE STABILITY 
Pe Years 59 
6 Years 6% 
["SYeas | 3% 
4 Years | 10 
| | 
| 
| 
Stable (no change within 
2 or more consecutive | 
years) 56. 3% 3867 3 Years | 539 
| 2Years | 23% 
| | 
ls b cases ia = } ie 
TOTAL RATES ANALYZED 6869 


Source: “Report and Recommendations of the Ad Hoc Committee of Specialists of the 
American Republics To Study the System for Establishing Freight and Insurance Rates,” 


May 29, 1957. 
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Quotation from testimony of the Honorable Clarence G. Morse, Chairman, 
Federal Maritime Board, and Maritime Administrator, before the House Mer- 
chant Marine and Fisheries Committee, February 25, 1959: 

“Conference limitations on competition have not had the harmful result of 
unduly increasing rates. Conference agreements are in effect price-fixing agree- 
ments, and the immediately looked-for result of such agreements would ordinarily 
be the imposition of unfairly high rates upon the consuming public. The fact 
is that the level of conference rates is limited by (1) the competition of tramp 
ships, and (2) the competition of other sources of supply or selling markets for 
shippers and buyers in the particular trade. A comparison of conference rates 
with prices of other goods and services shows the interesting fact that in recent 
years conference rates have increased more slowly than have prices in other 
fields where competition is theoretically less restricted. 

“A most revealing comparison is between railroad rates and conference rates. 
The ‘Monthly Comment’ of the Bureau of Transport Economics and Statistics 
of the Interstate Commerce Commission for January 1958 discloses that the 
average cumulative increase in rail rates for the entire United States for the 
period July 1, 1946, through December 31, 1957, was 107.7 percent. During the 
same 11-year period, the average cumulative increase in rates of all steamship 
conferences in our foreign commerce was only 59.3 percent. Moreover, the in- 
crease in rates of conferences employing dual-rate systems does not appear to 
have been significantly greater than that of conferences not employing the 
system. In appendix I, we have prepared a table showing the post-World War 
II rate trends of eight representative conferences, of which four employ a dual 
rate system and four do not. This table bears out the fact that the use of dual 
rates, and the conference system itself, have not led to exorbitant exactions upon 
shippers. 

“The average increase in conference rates of only 59.3 percent compares very 
favorably, with increases in the costs of goods and services related to ocean 
transportation. During the same 11-year period, the U.S. wholesale base price 
per pound of steelplate (used in ship construction, f.o.b. Pittsburgh, increased 
from 2.5 cents to 6.15 cents—an increase of 146 percent (source: Bureau of 
Labor Statistics, Code 1014-26), Shipbuilding costs in the United States, accord- 
ing to the records of our Office of Ship Construction and Repair, have increased 
approximately 84 percent during the same period. The wages of an able-hodied 
American seaman have increased ‘about 146 percent, from a base pay of $172.50 
per month, on a 48-hour-week basis, to $353.27 per month on a 40-hour-week 
basis.” 
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Size and age of dry cargo merchant fleets of United Kingdom, United States, 
Japan, and Norway, as of June 30, 1958 


{Excludes tankers, ships on the Great Lakes, and inland waterw ays and special types such as channel 
ships, icebreakers, cable ships, etc., and merchant ships owned by any military force] 


{Number of vessels and hundreds of gross tons] 


























; ; | United Kingdom | United States! | Japan Norway 
Year built Re ee eat 
| } | | | | | 
Num- Gross tons | Num- | Gross tons | Num- | Gross tons | Num- | Gross tons 
| ber | ber | ber ber 
prea iaatcra ee eee : - | 
! | i | 
Hundreds | | Hundreds | | Hundreds | Hundreds 
ist half of 1958..._---{ 60 | 4, 229 1 154 | 54 | 3, 659 | 27 1, 890 
oe core 98 | 6, 809 3 ee oe 75 | 4, 942 | 62 3, 737 
1956... Gri ee 90 | 6, 378 ; 37 | 2, 380 | 65 4, 798 
1055... 80 4, 797 3 | 378 | 28 1, 845 48 2, 608 
i a mel 86 5, 37 | 8 | 772 | 25 | 1,918 | 34 1, 657 
1953... | 59 3, 588 12 1, 279 | 35 2, 447 | 34 | 1, 263 
De sh accennek 78 4, 604 7 1, 247 | 53 | 3, 703 | 22 1, C94 
1951. _- Decorated 58 | 3, 845 4 640 | 50 | 3, 190 | 15 618 
I a ee ere 94 5, 820 | val eae 19 | 1, 023 | 47 | 1, 654 
I eon Cawiacnaae 95 are lc n<e | | 38 | 1, 278 | 58 | 2, 362 
ie eccka sce : 76 | 5, 987 8 | 696 | 39 908 | 56 1, 967 
oo ei 106 5,979 | 19 1, 490 | 8 | 320 | 27 997 
sic cdnions ee 94 | 5, 320 | 54 4, 379 | 22 771 | 9 284 
CS cs oa 87 | 5, 561 | 196 14, 716 | 48 | 2, 397 23 1, 138 
1944____- patel 127 | 8, 667 | 193 14, 396 | 44 2, 166 | 21 | 1, 036 
1043_.... pie cts 156 10, 645 | 94 | 6, 876 | 7 264 | 33 1, 850 
Tc cL cacepeceee 86 8, 610 | 24 1, 706 | 5 104 | 15 691 
WON enn con 45 2, 573 | 21 | 1, 522 | 3 | 110 | 8 | 466 
a ig 47 3, 426 | 14 | 1, 263 | 4 | 93 6 | 226 
Seah isa miownce 34 | 2, 832 | 2 173 | 7 | 290 18 | 832 
All other... _-- -| 289 15, 640 | 14 1, 022 | 106 4, 733 | 154 | 5, 583 
i —— ica - — eee, = ianieitie icenhin y ee rs 
PO os. escde | 1,945 | 126,607 674 | 52,709 | 707 | 38,481 | 782 | 36, 751 





| | } | 


1U.S. privately owned fleet only. 


Source: Unpublished report of the Ship Data Branch, Statistics and Special Studies Office, Maritime 
Administration. 


The Cuatrman. So far in these hearings I have not recognized 
counsel of the committee. This morning I want to give the commit- 
tee counsel opportunity first to ask suc hc questions as they may desire 
with respect to this general statement. 

Mr. Cowen? 

Mr. Cowen. Mr. Cocke, in your statement, on page 36, you say: 
“Tsbrandtsen, the chief instigator of ocean rate wars.” What rate 
wars have been started by the Isbrandtsen Line ? 

Mr. Cocke. Isbrandtsen started the rate war to the Far East. 
Isbrandtsen started certain other wars as Isbrandtsen-Moller to the 
Continent. 

Mr. Cowen. Could I ask you right now, sir, if the Far East rate 
war resulted in the Supreme Court decision ? 

Mr. Cocke. That is the homeward cargo, the Japanese Atlantic- 
Gulf Conference. 

Mr. Cowen. How did that begin? Would you give a résumé of the 
actions that took place, for the record ? 

Mr. Cocke. I will give it to you generally, Mr. Cowen. A subse- 
quent witness has full details and will go into it in more detail. 

From Japan Isbrandtsen had comparatively a small number of 
ships in that trade but, by consistently underquoting the homeward 
rates of Japan, he gained a large percentage of cargo as compared 
with the small percentage of a large number of ¢ onference lines which 
resulted in the conference meeting Isbrandtsen’s competition and, as 
the rates went lower, the conference went lower to the point of where 





rare 
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rates became exceptionally low and Isbrandtsen withdrew from the 
trade. 

Mr. Cowen. Well, sir, is Isbrandtsen not in that trade now or are 
they in the trade ? 

Mr. Cocke. They are back in the trade, I understand. 

Mr. Cowen. What has the conference done? Have they closed 
rates? Have the rates gone back to the earlier level ¢ 

Mr. Cocks. The conference last year closed a certain number of 
rates and I undersiand that recently, in a meeting of the principals 
held in California, they closed other rates. 

Mr. Cowen. Now, sir, when they opened rates in that specific con- 
ference Isbrandtsen at that time had no reefer capacity, did it? 

Mr. Cocke. That is correct. 

Mr. Cowen. And the conference did not open that rate? 

Mr. Cocke. That is correct. 

Mr. Cowen. So in the specific instance of where they were not com- 
petitive they did not lower rates for the importers or exporters, who- 
ever they might be? 

Mr. Cocke. That is correct. 

Mr. Cowen. Has Isbrandtsen started any other rate wars within 
the time of the dual-rate system, that you know of sir? 

Mr. Cocke. I understand that Isbrandtsen did in the Atlantic. 

Mr. Cowen. What conference ? 

Mr. Cocke. In the Atlantic Continental Conference and to a cer- 
tain extent in other conferences. I can speak in detail about what 
happened in the gulf. Prior to 1948 there were no independent or 
nonconference lines in the Gulf/French Atlantic, Hamburg range 
trade. 

In 1948, Isbrandtsen came into the gulf trade and their first ship, 
as I recall, was a Liberty vessel called the Thomas F. Baker. Isbrandt- 
sen tied up all of the cross ties for a long period moving to Belgium 
at a very, very low rate. When the conference found out about it, 
the business was lost. 

Subsequently Isbrandtsen withdrew its American-flag vessels from 
the gulf and inaugurated a service with a Dutch nonconference line 
known as the Vinke Line. I understand at that time Isbrandtsen 
was the general agent of that line. We found that we had lost through 
Isbrandtsen or Vinke tying up all the receivers of cotton linters for 
a long period all of the cotton linters that the conference had been 
handling due to a very low rate quoted by Isbrandtsen on cotton 
linters and a commodity known as cottonseed pulp. 

Mr. Cowen. Could I interject there ? 

Isbrandtsen has no subsidy as of the present time ? 

Mr. Cocke. That is correct. 

Mr. Cowen. Are their operating expenses on par, then, with a 
conference operator ? 

Mr. Cocker. Insofar as certain charges they are. Insofar as wages 
they are, crews’ wages, but I do not think that their expenses are 
comparable to our expenses in the large organization that we have 
in the United States and our own offices which we maintain in Europe 
and the Far East. I do not think that their expenses in that regard 
are as high as ours. 

Mr. Cowen. Well, would not Isbrandtsen operate its own offices 
for freight solicitation ? 
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Mr. Cocke. I do not think that in many parts of the United States 
Isbrandtsen has its own offices. I think they operate through agencies. 
I think that they operate through agencies practically throughout 
Europe and practically throughout the Far East. 

I have traveled extensively in the Far East and in Europe and I 
do not recall seeing their own offices but I do believe they have 
agents. 

Mr. Cowen. Well, sir, Mr. Cocke, then if they can quote rates con- 
sistently 10 percent below the conference rate, is their service equally 
as good as the conference ? 

Mr. Cocke. In some cases it is. In some cases it is not. Getting 
back to this Vinke operation, which Isbrandtsen is no longer the 
agent for, the agent presently is under the name of Amerind, which 
was a concern formed by and I think has recently been sold by 
Isbrandtsen, but in 1949 when this service came in they built up a 
pretty good service. They operate two to three ships a month. They 
are good ships, new ships, and serve the same trade routes that we do. 

By quoting 10 percent under us they have quite an advantage. We 
have attempted, Mr. Cowen, on many commodities, to meet that 
competition. It is very difficult to do because Vinke, I would not 
say, is unpopular with shippers, but he is not as popular with the 
American shippers as he is with the foreign buyers. He will go in 
the case of a commodity like naval stores and he will attempt, in 
many instances, to tie up the buyer on the other side at a rate much 
less than the conference contract rate. 

For example, on naval stores, for a long number of years Lykes 
enjoyed practically all the business of a large naval stores concern in 
Mississippi and Louisiana. They were perfectly satisfied with the 
rate and so was their customer, but Vinke went to the customer and 
said, “Now, I am going to give you 10 percent under the conference 
rate. You instruct or buy F.A.S. and you will get all of my business.” 

Since that time, the shipper who wants to give us business, has 
not been able to do it. We have attempted, through rates, to meet 
that competition. 

As an example, our rate on rosin, which was not considered a very 
high rate, or a rate that was not fair, of $1.10 per hundred pounds to 
Holland and Germany, we reduced the rate to Vinke’s rate of $1. 
Vinke immediately reduced his rate to 90 cents. We reduced our 

rate to 90 cents. Then we appealed to the buyer and the other side 

in view of our reduction, which was beyond Vinke’s, to ship via our 
line. The buyer’s reply was, “If you give me only that rate and not 
give it to my competitors, I will ship with you.” 

We said, “No; we won’t do that.” 

The result was that Vinke reduced his rate to 80 cents. 

Mr. Cowen. What I am getting at, sir, is that if Isbrandtsen can 
consistently quote 10 percent below conference rates, does it follow, 
as a rule, that Isbrandtsen is a more efficient operator than are some 
conference lines, or are the conference lines making a better return on 
their money, since they are subsidized, than would Isbrandtsen ? 

Mr. Cocke. I think the conference lines with the services that they 
are giving, are entitled to more than is given by a nonconference line. 
The service generally is superior and, the fact is, we are looking 
to the future. If we quote a break-even rate, where would we be? 
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We could not provide any money to:continue to build ships or operate 
the service that we have. 

Mr. Cowen. Well, sir, let me give you a hypothetical case. Sup- 
pose you have a conference with 10 member lines, 1 being an American 
line. Then, say, for instance, that each line has 10 ships, which would 
give you 100 ships. Suppose, ‘for instance, that an independent were 
operating in competition within that area. The independent had 10 
ships at its disposal. Which would be utilizing or assisting the Amer- 
ican merchant marine more or the American sailor, the conference 
having 1 American member with 10 ships or the independent who 
continually operated his 10 ships in competition ? 

Mr. Cocke. The independent being an American ¢ 

Mr. Cowen. Yes, sir. 

Mr. Cocker. That is quite a hypothetical question because it has 
never happened. 

Mr. Cowen. Are we not faced with several where the ratio is even 
greater than 10 to1? 

Mr. Cocke. Ten outside ships to one? 

Mr. Cowen. ‘Ten foreign lines to one American line. 

Mr. Cocker. Yes; but that foreign line is quoting the same as the 
American line. 

Mr. Cowen. I understand that, sir, but is not your conference giving 
service, say, two sailings a week, where the independent is possibly 
giving one every 2 weeks but with a ratio of the number of ships em- 
ployed, who is employing more American seamen and who is serving 
the American merchant marine better ? 

Mr. Cocker. If the outside line has more American ships than the 
one member, naturally, he is employing more seamen, but that happens 
very, very rarely. There is only one trade I know that that has hap- 
pened. That is the Pacific Coast/European trade. As far as the 
gulf is concerned, you do not have a single independent American line 
today. They areall conference members. 

Mr. Cowen. They are all conference members? 

Mr. Cocker. Yes. 

Mr. Cowen. Isthere any competition at all from independent lines? 

Mr. Cocxr. Yes. I have just cited the Vinke Dutch Line to the 
et and there are four independent lines or nonconference lines. 

I do not call them “independent” because they are dependent on the 
conference. There are four nonconference lines to the Mediterranean, 
all a 

Mr. Cowen. Recently I had occasion to interview a shipper in the 
oulf who stated that he was a conference signatory but the conference 
rate per item was $2.86 as against an indepe ndent rate of $1.23; that 
the independent. had offe red and had given regular stable service for 
a period in excess of 3 years; that de spite asking the conference to 
justify or bring a realistic rate into being that so far they had offered 
no assistance whatsoever. 

Mr. Cocke. Well, I would like to know the commodity and I would 
like to know the name of the shipper because I am sure there is an 
answer to it. 

I can tell you, quite frankly, that that is certainly a rare exception 
as far as the gulf conferences and as far as other conferences are con- 
cerned. We havea record, I think, in all conferences with rare excep- 
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tions of considering the problems of the shipper. We only recently 
met in the gulf with the cotton committee of the American Cotton 
Shippers Association and reduced the rate from $1.60 to $1.45. That 
adjustment came at a conference between the steamship lines and the 
committee. 

Did the independent reduce that to $1.60? 

No; we reduced the $1.60 to $1.45 and the independent put his to 
$1.30. 

The instance that you mention is certainly a very, very rare one 
because in our experience practically every rate reduction 1s initiated 
by the conference and then the independent follows. 

Mr. Cowen. Well, sir, you mentioned your cotton rate. What is 
the general tariff rate for cotton-textile-waste products which is pack- 
aged at a similar weight and similar stowage capacity as cotton ? 

Mr. Cocke. I do not recall the rates offhand, but recently the 
Gulf-United Kingdom Conference had a request to reduce the rate 
on cotton piece goods and I think 36 hours after his request came in 
the rate was reduced. 

Mr. Cowen. Would the rate on that be $2.15? 

Mr. Cocke. I could not tell you offhand, Mr. Cowen, without re- 
ferring to the tariff. Cotton piece goods and cotton textiles as a move- 
ment from the gulf are almost nil. We do have a few mills, but most 
of those goods are exported from the Carolinas, where there are 
cotton mills, very seldom from the gulf. 

Mr. Cowen. Mr. Cocke, I am speaking of cotton waste, not textiles. 

Mr. Cocke. Cotton waste is almot nil out of the gulf. We did have 
a request. 

Mr. Cowen. What is a project rate? 

Mr. Cocke. A project rate? 

Mr. Cowen. Yes, sir. 

Mr. Cocke. Well, a project rate I would say is this: If you are ship- 
ping an oil-drilling machine, a very, very large piece of machinery 
with the necessary equipment pertaining thereto going to a certain 
project in the Mediterranean or continental Europe or the Far East, 
that may be considered a project rate. A conference having a rate 
which applied to general machinery might, upon application of a 
shipper or shippers, put in a project rate and that rate would be 
applicable at the time to all people who are shipping goods to that 
project. 

Mr. Cowen. That would be a rate that then would come beneath 
the so-called dual rate, would it? 

Mr. Cocke. It might and it might not. 

Mr. Cowen. Well, sir, theoretically there would be three rates ? 

Mr. Cocke. Theoretically it could. 

Mr. Cowen. Under the same price scheme? 

Mr. Cocke. It would be checked in as a project rate; that is correct. 

Mr. Cowen. Would it be cleared with the Federal Maritime Board? 

Mr. Cocke. It is not necessary to clear it. The rates would be filed 
with the Federal Maritime Board. 

Mr. Cowen. The project rate? 

Mr. Cocke. That would be filed, yes, but not subject to their ap- 
proval. 

Mr. Cowen. Now, have conference practices in the use of the dual- 
rate system changed greatly in the past 10 or 15 years? 


orm 
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Mr. Cocke. I think they have changed considerably. 

Mr. Cowen. In what respect, sir? 

Mr. Cocke. In the respect that we have more acceptance for the 
contract system than we did have in the beginning because in the 
beginning there were certain contract systems that permitted a large 
shipper to ship a full cargo. That has been eliminated. 

Mr. Cowen. When was that in use, sir? 

Mr. Cocke. That was in use, as I recall, in 1930 and 1931. 

Mr. Cowen. Well, within the past 15 years, say, have there been 
material changes? 

Mr. Cocke. No. The contract system after World War II was 
generally put in around 1948 or 1949. They have not changed ma- 
terially since that. 

Mr. Cowen. I note on page 10 I believe it is, sir: 
the Alexander committee recognized and proclaimed the public need for ship- 


ping conferences. Did that committee recommend the outlawing of exclusive 
patronage or dual-rate contract systems? It did not. 


Are you inferring from that, sir, that the Alexander committee 
had knowledge of contract dual-rate systems? 

Mr. Cocker. Yes. 

Mr. Cowen. In what respects, sir. 

Mr. Cocke. I am sure that at that time there were dual-rate sys- 
tems in effect and that was brought to the attention of the Alexander 
committee. 

Mr. Cowen. Can you cite one instance of a dual-rate system ? 

Mr. Cocke. I will have to check that for you. 

Mr. Cowen. You quoted Professor Marx, I believe, and I think 
Professor Marx stated that dual-rate systems were not known until 
1922. 

Mr. Cocke. I think there was some prior to that, I will check and 
see. 

Mr. Cowen. I think what you have reference to, sir, is an exclusive 
patronage contract where, for a specific length of time, 6 months or 
1 year, a carrier would contract to carry cargo for a basic rate. 

Mr. Cocks. When I speak of a dual-rate system, I did mean a con- 
tract system. 

Mr. Cocker. Yes, sir. That exclusive contract rate was for the 
specific amount and for a specific time ? 

Mr. Cocke. That is right. 

Mr. Cowen. That rate could be depending on the fluctuation of a 
market above the normal rate or could be below it? 

Mr. Cocke. Right. 

Mr. Cowen. That was the exclusive patronage contract that the 
Alexander committee was speaking of, am I correct? 

Mr. Cocke. That is right; yes. 

Mr. Cowen. And the dual-rate system itself came into being about 
1922? 

Mr. Cocker. It came into effect in the twenties. 

Mr. Cowen. I think that is the first time the Board had reference 
to it. 

Mr. Cocke. That is right. 

Mr. Cowen. And the present dual-rate contract systems or con- 
tracts are for no fixed period of time, are they ? 
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Mr. Cocker. Some are. In other words, we fix the cotton rate in the 
gulf for the period July through August. We fix it from August 
through July of the next year, whi ch 3 is the cotton season. 

Mr. Cowen. Is that one instance of that or are there other instances? 

Mr. Cocke. There have been other instances where we had a special 
period for the contract people. In other words, we tried in many con- 
tracts that were put in to gear these contracts to the needs and desire 
of the partic ular shipp rs of certain commodities. 

Mr. Cowen. The vast majority are fixed on not a definite period but 
an intangible period of time and can be canceled by either party on 
advance notice. 

Mr. Cocks. That is right; except the general run of commodities 
extend through a year and can be canceled by a certain notice. 

Mr. Cowen. Now, you cite in your exhibit 3 3, the cotton rate, and it 
seems that the dates vary : 


Effective the 1st day of the 1st month of 1947 to the 3ist day of the 12th month. 


Its ges that they run for varying periods. 

Mr. Cocxr. They do run for varying periods, because we do have 
the ieee by giving a certain notice, of increasing the rate. 

Mr. Cowen. So that it is never for a fixed rate ? 

Mr. Cocke. It is for a fixed rate. If a man sells cotton in August 
1959 through July of 1960, he is protected on his sales at the rates in 
effect at that time. There is nothing unusual, Mr. Cowen, in the cotton 
business; it is unusual now, but it has not been in some years, where a 
cotton merchant receives an offer of a purchase of 100 bales of cotton, 
we will say, in August 1959, monthly through July of 1960. He then 
is protected on that sale at the rate in effect at that time. If the rate 
is increased in the meantime, he is still protected at the old rate for 
his sale. 

Mr. Cowen. For the life of his contract ? 

Mr. Cocke. For the life of the sale that he has made. 

Mr. Cowen. But do you reserve the right in other instances to in- 
crease the price ? 

Mr. Cocks. We reserve the right by giving 60 days’ notice. In 
other words, if we on January 1 of this year increase the rate on cotton, 
it would not become effective unti! March 1 of that year. He has 60 
days of grace. 

Mr. Cowen. Would you say that a conference should be condemned 
as a monopoly and combination in restraint of trade detrimental to 
the commerce of the United States in violation of the antitrust laws 
and provisions of sections 14, 15, 16, and 17 of the Shipping Act ? 

Mr. Cocke. I do not. 

Mr. Cowen. Have you ever made such a statement ? 

Mr. Cocke. I think I have always said that conferences were not 
a monopoly. 

Mr. Cowen. Well, sir, I will read further: 

Upon information and belief the respondents, acting in concert with each other 
conspired to obtain a monopoly of the traffic in the trade described in paragraph 
4 hereof, and said respondents have in fact obtained a monopoly of said trade, 
in restraint of the trade and commerce of the United States and to the detriment 
thereof, it being the purpose or object of such combination and conspiracy to 
exclude Lykes from participation in said trade. 

In furtherance of said combination and conspiracy respondents have unjustly 
excluded Lykes from participation and membership in said conference. 
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As a means of effecting the purposes of said combination and conspiracy it 
has been and now is part of the plan and purpose of the respondents to establish 
and maintain, and respondents have established and do maintain, a system 
of “contract rates” and highter “noncontract rates,’ the sole consideration for 
the lower “contract rates” being the agreement of the shipper party thereto 
exclusively to patronize members of the said conference in effecting its trans- 
portation requirements in the subject trade. 

Respondents, by their combined economic power, exerted through the afore 
said exclusive patronage contracts and the coercive rate differentials herein- 
above mentioned, and otherwise, have induced and compelled many shippers to 
and from U.S. gulf ports to patronize the corporate respondents exclusively 
and to refrain from making any commitments to make shipments in said trade 
over Lyke’s line: Lykes has, therefore, been unable to operate its vessels in the 
trade described in paragraph hereof, though Lykes has otherwise been ready, 
willing and able so to do. Respondents have thereby deprived Lykes of a 
large amount of business which but for said acts done pursuant to said con- 
spiracy and combination Lykes could and would have procured. Unless such 

conspiracy and combination are condemned and respondents are required to 
cease and desist from said practice, Lykes will be deprived of further business 
in said trade and will suffer irreparable injury— 


Now, sir, your prayer for relief: 


commanding the respondents and each of them to cease and desist from partici- 
pating further in said combination, conspiracy and attempt to monopolize said 
trades and from performing any act pursuant thereto or in furtherance thereof, 
and particularly from entering into or enforcing any contract with any shipper 
under the terms of which the shipper is required to ship exclusively by vessels 
of the corporate respondents ; and 

(c) Ordering the defendants and each of them forthwith to discontinue de- 
manding, charging or collecting from any shipper any differential rate founded 
upon such shipper’s patronizing or failure to patronize exclusively any one or 
more of the cor porate respondents. 


That was signed by you, sir, on the 29th day of August 1947, as 
vice president of Lykes. 

Mr. Cocke. That is correct. As I recall, I sent you a copy of that 
correspondence that you read. 

Mr. Cowen. Yes, sir. 

Mr. Cocke. That is in connection with the conferences from Malaya 
and Indonesia back, as I recall, in 1947. 

Mr. Cowen. Yes, sir. 

Mr. Cocker. We had just been granted permission to operate a serv- 
ice from and to Indonesia by the Federal Maritime Board or its 
predecessor. We applied to those conferences for membership. Those 
conferences at that time refused to permit us. 

My statement then, as it is now, is that it would be monopolistic if 
a conference did not permit a line to join in that conference if it was 
qualified to do so. 

Our complaint was strictly on the basis that we were not allowed or 
not permitted to become a member of the conference. 

When I wrote that letter we filed a complaint and shortly thereafter 
we were admitted to each and every conference. 

I say this: that « conference that has the dual-rate or any tie-in 
system must admit promptly a legitimate applicant. That was the 
basis of our complaint at that time. 

You will also recall that I forwarded you correspondence where that 
complaint was withdrawn because we were admitted. 

Mr. Cowen. Then you filed a similar complaint against a Java-New 
York conference. 

Mr. Cocke. That is right, we filed a complaint against four. 
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Mr. Cowen. Straits-New York, Atlantic and Gulf-Dutch East 
Indies, and Deli-New York. In each instance you alleged the same 
thing ? 

Mr. Cocker. Yes. 

Mr. Cowen. Have you any knowledge, Mr. Cocke, of why Lykes 
was not admitted to these four conferences? 

Mr. Cocke. I think it was a delaying action to find out whether or 
not we actually intended to operate in that service. Now, one of the 
lines that was in that conference was an American line and the policy 
has always been to promptly admit but these conferences, we found 
out, in the Far East and in sections of that kind, have a little differ- 
ent attitude than conferences out this way. The fact remains that 
when the complaint was filed, we only filed it because we were not 
admitted into that conference. 

I do say that a conference is monopolistic if it does not admit mem- 
bership promptly when that line is entitled to membership. 

Mr. Cowen. In the four dockets, did the American membership 
within the conferences seemingly attempt to keep you out? 

Mr. Cocke. Will you repeat that question, please ? 

Mr. Cowen. Did the American lines within the four conferences try 
to keep you out ? 

Mr. Cocke. They simply, as I recall, Mr. Cowen, asked that action 
be deferred. They did not vote against our admission. They asked 
that the application be continued, so to speak, but they very promptly, 
when the situation was explained to them, urged that we be given 
prompt membership. 

Mr. Cowen. Could you give me any idea as to the time involved? 
In other words, your company went to the expense of filing a formal 
complaint. 

Mr. Cocke. That is right; because we were beginning to operate 
this service and we wanted to get into that conference. 

Mr. Cowen. Sir; what I am getting at is why did the conferences 
ask that your application be withheld and what was the element of 
time involved ? 

Mr. Cocke. I would say this: that they stated that they had not 
turned down our application but they wanted to thoroughly investi- 
gate it. We thought the investigation took too long and that is the 
reason we filed a complaint. 

We felt certain we were going to become members. We had no 
qualms about that but we were afraid that they might dillydally, so to 
speak, and that is the reason that Mr. Radner, who was our attorney 
at the time, recommended we file a complaint. He thought that that 
would stir them into action. 

Mr. Cowen. Would you say that it might have been that the foreign 
lines within the conference joined together to keep you out? 

Mr. Cocke. I do not think that they actually joined together. They 
had only one American line in there. With a newcomer, so to speak, I 
think it was just the policy to hold it up and investigate and see what 
was what. 

Mr. Cowen. But they did hold it up long enough so that Lykes 
make the complaint ? 

Mr. Cocxe. They did hold it up long enough for us to make that 
complaint but I will say that I did not think that a conference is a 
monopoly, provided they admit conference members promptly. 
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I will say that all the conferences out here of which we are members 
have promptly admitted members. 

Mr. Cowen. You cite conferences without dual-rate systems. Do 

ou have any evidence to show that the non-dual-rate conference mem- 
hon have prospered or are they merely surviving or have the confer- 
ences broken up ? 

Mr. Cocke. Well, I do not think any of us are doing too well at this 
time and one of the reasons for it is the 10 percent cut all down the 
line. Of course, it is a fine thing for an independent to operate when 
there is more cargo than you need, but when it gets down to a point 
where there is scarcity of cargo, that independent cannot pick his 
cargo like he usually does and that 10 percent means a lot. 

Mr. Cowen. Well, sir, you cite Justice’ testimony that they have 
prospered. Can you offer any evidence to the effect that the 47 with- 
out dual-rate systems have not prospered 4 

Mr. Cocker. Going back to 1949, the contract at that time, the cot- 
ton contract in the gulf was asked for by the cotton shippers and the 
competition of Isbrandtsen and Vinke were the reason that the cotton 
shippers asked for the contract. They did not want the chaos which 
existed in the early thirties, because in many instances a freight rate 
is an important factor. All shippers want in many instances to be 
on the same basis unless a particular shipper can get what he terms 
an advantage. 

Like I told you in the case of this rosin man, it is fine to reduce the 
rate as long as he was the only one that got the reduction. 

Mr. Cowen. You cite, on page 14, sir, you say that you were the 
district traffic manager in the gulf from 1921 to 1929 and sat in con- 
ferences. 

Mr. Cocke. Yes, sir. 

Mr. Cowen. And you cited that the Government got out of the 
shipping business and that conferences were formed and built up 
strength and it stopped the chaotic conditions. 

Mr. Cocke. That is right. 

Mr. Cowen. Were any of those conferences at that time using a 
so-called dual-rate system / 

Mr. Cocke. Not at that particular time. 

Mr. Cowen. Yet they built up strength ? 

Mr. Cocke. They built up strength. I will say that back in the old 
days of the U.S. Shipping Board when you had Admiral Benson and 
Mr. O’Connor, those gentlemen did not fail to use a big stick. I have 
sat in meetings where the vice president in charge of traffic of the 
U.S. Shipping Board, Mr. Wilson B. Keane, intimated very strongly 
that unless equality of rates was practiced that the Shipping Board 
would take prompt action. 

Mr. Cowen. What do you mean by prompt action in that instance, 
sir? 

Mr. Cocke. I meant that in one or two cases the Shipping Board 
authorities even threatened to pull out of the conferences. 

Mr. Cowen. ‘That was when the Shipping Board itself owned the 
ships ? 

Mr. Cocke. That was when the Shipping Board owned the ships. 

Mr. Cowen. Yes, sir. But the conferences themselves, without any 
dual-rate system, grew and prospered ? 
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Mr. Cocke. They grew and prospered up to a certain time. 

Mr. Cowen. What time? 

Mr. Cocke. Well, I would say in the beginning about 1929 and 
1930 and the competition became rampant, the competition became 
very keen. Not only were there nonconference lines but there were a 
great number of tramp ships, tramp ships that found a fertile field 
in the gulf like Reardon-Smith, British, German outside lines that 
came in and took full cargoes of cotton from one shipper to one port 
whereas a medium-sized shipper found it very, very diflicult to com- 
pete. That is when we tried out the conference contract in 1930 and 
1931. 

Mr. Cowen. Would you say, sir, that the general economic condi- 
tions of the thirties had : pant bee to do with the shipping situation ? 

Mr. Cocxe. I think it had something to do with it. I think many of 
your commodities, the quantities had been so curtailed, that there was 
not too much business. 

The large part of the effectiveness and satisfactory contract sys- 
tems were due to the fact that the U.S. Shipping Board controlled to 
a great extent the policies of the lines, and, I again say, could use a 
big stick and did. 

Mr. Cowen. Well, sir, to follow that line of thinking, if the Fed- 
eral Maritime Board today had sufficient jurisdiction or if they exer- 
cised the jurisdiction which they have, could the conferences be con- 
trolled ? 

Mr. Cocke. Well, I do not think the Federal Maritime Board, Mr. 
Cowan, under present conditions has that power and furthermore 
they do not own the ships that they did then. 

Mr. Cowen. Well, granted they do not own the ships, but do you 
think, and I am asking for information, that the Federal Maritime 
Board has jurisdiction ‘enough to control conference operations? 

Mr. Cocke. I think they have jurisdiction over approving confer- 
ence contracts. They have jurisdiction over discriminatory or unfair 
practices but they do not have the authority to say what is what as 
far as rates are concerned. 

Mr. Cowan. Would you say that they have a negative rather than a 
positive authority ? 

Mr. Cocke. I would say so, except insofar as those specific in- 
stances that I have cited. The Shipping Board was in an entirely 
different position. They owned the ships and we had control over 
our operators. We told our operators generally what position to 
take. 

Mr. Cowan. So that rather than own them now they merely have 
a mortgage ? 

Mr. Cocke. They do not have any mortgage on ours, though. 

Mr. Cowen. Back during the time you were speaking of, sir, that 
the Shipping Board was in control, due to the fact that they owned the 
ships, did a foreign group of lines form a conference and, if they did, 
could the Shipping Board exert any control whatsoever? 

Mr. Cocker. My experience has been that in all the conferences that 
we were parties to and I sat in, there were both foreign and American 
lines. The original conferences were American lines and then the for- 
eign lines were invited by the Shipping Board to come in. 

Mr. Cowen. So that, to your knowledge, there were no all-foreign 
con ferences ¢ 
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Mr. Cockr. There may have been some conferences that I have no 
knowledge of that had only foreign lines but I do not think so. I 
know that as far as the gulf and North Atlantic, I am certain that I 
am correct. 

Mr. Cowen. If under the present Federal Maritime Board a confer- 
ence is composed entirely of foreign lines, what control can the Federal 
Maritime Board exert ? 

Mr. Cocke. I do not think they would have any more control than 
they have now. 

Mr. Cowen. What control do they have? 

Mr. Cocke. They hay ‘e control to approve agreements. They have 
control over discrimination. ‘They have c ontrol over unfair practices. 
They can pass certain regulations insofar as the declaration of rates 
and thangs of that kind. 

Mr. Cowren. Well, do they exert or ¢ ould l they exert any control over 
an sation te conference of foreign lines 

Mr. Cockr. They have the same i to my way of thinking, on 
inbound conferences where the commerce is coming to the U nited 
States. 

Mr. Cowen. In what respect, sir? 

Mr. Cocke. In what respect? 

Mr. Cowen. Yes, sir. 

Mr. Cocke. Those agreements are submitted to the Board for 
approval. 

Mr. Cowen. On inbound conferences of foreign lines? 

Mr. Cocker. Yes. 

Mr. Cowen. Of course, the ports are free to any vessel. 

Mr. Cocke. That is right. If they found in those agreements some- 
thing that was unfair or discriminatory, they could certainly disap- 
prove those contracts. 

Mr. Cowen. Now, sir, you feel that the opposition to present con- 
ference activities arises only from the independent Isbrandtsen ? 

Mr. Cocke. I do not know of any other lines that have opposed it 
openly. 

Mr. Cowen. How many American-flag independent lines are oper- 
ating in competition with the conferences which you represent ? 

Mr. Cocke. In the Far East there are presently none. 

In the Gulf/United Kingdom Conference there are presently none. 

In the Gulf/French Atlantic Hamburg Range Freight Conference 
there are presently none. 

In the Gulf-Mediterranean Conference there are presently none. 

In the Gulf/South East African Conference there are presently 
none. 

In the Gulf/Baltic and Scandinavian Conference there are pres- 
ently none. 

All of our competition in the gulf presently is from foreign non- 
conference lines. We have had Isbrandtsen over the years come into 
the gulf, particularly to the Far East, take a certain amount of cotton, 
and go out. Also we had Isbr andtsen charter fore ign-flag vessels 
and put them on the Far Fast berth out of the gulf. 

Mr. Cowen. But Isbrandtsen, an American-flag line, now is the 
only competition that your conferences have? 

Mr. Cocke. Yes; and Isbrandtsen, I will say frankly, is not oper 
ating out of the gulf at the present time. 
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Mr. Cowen. In the other areas it does offer substantial competi- 
tion ? 

Mr. Cocke. Competition. The other thing is, Mr. Cowen, if vou 
have independent competition in the North Atlantic to a trade that 
we have a trade out of the gulf, that naturally affects the gulf trade 
and vice versa, because we all draw our cargo from the Middle West 
where, if a cheaper rate is quoted by the independent, say, out of 
the North Atlantic, that affects us out of the gulf. 

Mr. Cowen. Mr. Cocke, if a shipper in the gulf area would com- 

lain or ask for a basic reduction in rate to a conference there, how 
Soe would it take for that shipper to receive an answer under ordi- 
nary circumstances? 

Mr. Cocke. Well, generally speaking, he would receive a very 
prompt answer. 

Mr. Cowen. By “prompt,” what do you mean ? 

Mr. Cocker. Well, I would like to cite you an instance if you would 
like to have it. 

Mr. Cowen. Yes. 

Mr. Cocke. About a month ago a very important shipper of paper 

roducts, competitive with Sweden and other countries, called our 
Ses York office and said that he needed a prompt reduction on a 
type of paper. 

Our New York office, as did other lines out of the gulf, advised him 
to immediately call Mr. Carlys, our chairman of this particular con- 
ference, and explain the circumstances to him. He called Mr. Carlys 
and said, “I can give the conference much more detail by a personal 
appearance if I can see them.” That was Thursday afternoon. 

He said, “When do you want to see us?” 

He said, “I have to see you on Friday morning, next Friday.” 

It was very, very difficult to arrange a meeting. He was told that 
a meeting would be arranged someway, somehow, and to be in the 
conference office at 11 o’clock. 

He arrived in the office at 11 o’clock and told us his story. There 
were seven members of that particular conference present. We all 
asked him a lot of questions. We told him, of course, that we would 
not make a decision while he was present. 

He left the room, say, at 10 minutes to 12, At 5 minutes past 12 he 
was called at his hotel and told that the adjustment satisfactory to 
him had been made. 

I do not mean that that is done in every case. Sometimes there may 
be delays. Sometimes we may want to check his statements that he is 
competitive with the foreign goods but we do it as promptly as 
possible. 

Mr. Cowen. For an ordinary shipper in the gulf or using gulf 
ports, is there anyone domiciled in New Orleans or Houston or Mobile 
who could give an answer to a shipper without having to transfer it 
to New York? 

Mr. Cocker. Well, this shipper happened to be in New York and 
asked our New York office. 

Yes, a shipper in New Orleans would call me up and I would im- 
mediately call the conference and place his proposal before the con- 
ference and action would be taken promptly one way or the other. 
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Mr. Cowen. Do you have to have a formal meeting of your con- 
ference-member representatives ? 

Mr. Cocke. No; when we have something to be handled immed- 
iately and it is very, very necessary, we try to handle it by telephone 
vote. A telephone vote must be unanimous so that, generally speak- 
ing, we do not succeed too often by telephone when a meeting can be 
held in an emergency in 24 hours just as in the case of the paper. 

Mr. Cowen. Are there any conferences that you know of where 
one-member line can veto a proposal ? 

Mr. Cocke. Yes; in one of the homeward trades that we are in from 
continental Europe the Continental Westbound Conference is a unani- 
mous conference. That is the only conference that I can recall where 
it is a unanimous conference, but I do not recall, generally speaking, 
where one line has vetoed it. 

The Cuarrman. The committee will have to recess for the day. 

You can come back tomorrow morning, can you ? 

Mr. Cocke. I certainly can, Mr. Chairman. 

The CHarrman. Mr. Drewry might have some questions he might 
desire to ask and I am sure that members of the committee will have 
some questions. 

The committee will stand in recess until tomorrow morning at 10 
o’clock. 

(Whereupon, at 12:05 p.m., the committee recessed to reconvene at 
10 a.m. Wednesday, March 25, 1959.) 
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WEDNESDAY, MARCH 25, 1959 


Housre or REPreseNTATIVES, 
SPECIAL SUBCOMM ITTEE OF STEAMSHIP CONFERENCES 
or THE ComMITTEE ON MercHant Marrtne AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10:05 a.m., pursuant to adjournment, in 
room 219, Old House Office Building, Hon. Herbert C. Bonner (chair- 
man) presiding. 

Present: Representatives Bonner, Garmatz, Zelenko, Anfuso, 
Downing, Casey, Johnson, Tollefson, Ray, Mailliard, and Glenn. 

Present also: Representative Oliver. 

Staff members present: John H. Drewry, chief counsel; Bernard 
J. Zincke and Robert H. Cowen, counsel; and William B. Winfield, 
clerk. 

The Cuatrman. The committee will come to order. 

Counsel advises that you have a supplemental statement that you 
want to read. 


STATEMENT OF ALEX C. COCKE, VICE PRESIDENT, LYKES BROS. 
STEAMSHIP CO., INC., NEW ORLEANS, LA, AND CHAIRMAN, 
AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE STUDIES— 
Resumed 


Mr. Cocke. Yes; we gave the counsel several copies of it, Mr. Chair- 
man. 

It is a three-page statement. I will read excerpts from it and re- 
quest that it be put into the record to save time, if you so desire. 

The CuHarrMAn. Yes, sir. 

Mr. Cocke. It is in connection with the cross-examination by Mr. 
Cowen regarding the so-called contract and noncontract system or 
dual-rate system as reported by the Alexander committee. 

During my testimony yesterday, pages 645-646 of your hearing 
transcript, I was asked various questions concerning the type of dual- 
rate exclusive- patronage contracts in use prior to the enactment of 
the 1916 Shipping Act and known to the Alexander committee when 
it held its hearings, 1912-14. You will recall that these questions came 
- because at page 10 of my prepared statement I had asserted that 

ongress in 1916 knew that conferences were using exclusive-patron- 
age contracts ; did not outlaw them as it did fighting ships and de- 
ferred rebates ; and, therefore, as the dissenting Justices in the recent 
Supreme Court case concluded, meant to permit conferences to con- 
tinue using exclusive patronage dual-rate contracts. 
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After the hearing yesterday we checked further into the matter, and 
wish to report the following: 

1. Certainly what I said at page 10 of my prepared statement 
squares with what Justice Frankfurter, speaking for himself and Jus- 
tices Burton and Harlan, meant when he said in his dissenting 
opinion in the recent Supreme Court case : 


* * * Fully considered [by the Alexander committee] were exclusive patron- 
age agreements between shippers and conferences providing for a dual rate. 
(See, e.g., hearings before the House Committee on Merchant Marine and 
Fisheries in the investigation of shipping combinations, 62d Cong., pp. 248, 
254, 262-263; see also id., at pp. 246, 263.) 


There is, in our opinion, no doubt that.the committee was aware of 
the dual-rate systems which were in effect. 


There can be no doubt that the committee was amply alive to the primary 
purpose of the dual-rate system * * * 


2. Numerous examples of contract-rate systems were reported to 
the Alexander committee and it summarized this carrier practice as 
follows: 


(a) Joint contracts made by the conference as a whole.—Such contracts are 
made for the account of all the lines in the agreement, each carrying its pro- 
portion of the contract freight as tendered from time to time. The contracting 
lines agree to furnish steamers at regular intervals and the shipper agrees to 
confine all shipments to conference steamers, and to announce the quantity of 
cargo to be shipped in ample time to allow for the proper supply of tonnage. 
The rates on such contracts are less than those specified in the regular tariff, 
but the lines generally pursue a policy of giving the small shipper the same 
contract rates as the large shippers, i.e., are willing at all times to contract with 
all shippers on the same terms (4 Alexander Report 290). [Emphasis supplied.] 


The Alexander committee’s investigation brought to its attention 
many contract-rate systems of this type. A sample of such contracts, 
in pertinent part, is as follows (1 Alexander Report 248) : 


New York, January 21, 1910. 
Messrs. GUINLE & Co., 
New York City. 

Dear Strs: We hereby beg to confirm freight agreements made with you by 
us, acting for the Prince Line, Lamport & Holt Line, and Hamburg-South Ameri- 
can Steamship Co., and Hamburg-American Line (joint service). This agree- 
ment to cover the transportation of your entire shipments of lawful merchandise 
from New York to ports in Brazil named below, on the following terms: 

For Pernambuco, Rio de Janeiro, and Santos: Electrical and other machinery 
(electrical fittings), $7 per ton, weight or measurement, ship’s option; trans- 
mission towers (structural material), $6 per ton, weight or measurement, ship’s 
option ; curved plates, $6 per ton * * *; car material, $6 per ton * * *; paint 
and varnish, $7.50 per ton * * *; copper wire, $7.50 per ton * * *; lubricating 
oil, 15 cents per cubic foot landed. 

*” * * * * * + 

The steamship lines agree to provide space on receipt of ample notice of your 
requirements by steamers of the Prince Line, Lamport & Holt Line, and Ham- 
burg-South American Steamship Co., and Hamburg-American Line (joint 
service). 

a * + * of um * 

This contract to run during the current month and the 3 following months 
and to run thereafter subject to 30 days’ notice of withdrawal on the part of 
either party, but such notice not to be given before April 1, 1910. 


Yours faithfully, 
PauL F. GerHarpD & Co., 
General Agents. 
Accepted: 
GUINLE & Co. 
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There was no absolute undertaking to supply the shipper’s re- 
quirements for spaces regardless of other commitments—only on 
“ample notice of your requirements.” See the contract at 1 Alexander 
Report 263 between Prince Line on behalf of the conference lines 
with Messrs. Wm. H. Knox & Co., which gave the shipper no guar- 
antee of space. 

The contract rates were lower than the rates charged noncontract 
shippers (1 Alexander Report 264). 

The report to the committee from the U.S. consul general at Rotter- 
dam, Netherlands, included a letter from a shipper describing “the 
terms on which we ship goods to the United States.” The letter, 
in part, stated (3 Alexander Report 90) : 


The Holland-American Line has an agreement with the principal Belgian, 
English, Canadian, and German steamship companies, constituting the North 
Atlantic pool or steamship conference on the understanding of mutual support 
and uniform ocean freights, and their method under this agreement is to pub- 
lish a tariff of freights from European to American ports on equal basis, 
whether payable at the ports of shipment or of destination, but they are grant- 
ing special lower freights on same basis of payment to those contracting shippers 
or consignees who for the running year or season promise in writing that they 
will ship all their goods, or will have these shipped, by the steamers of the 
conference lines. No rebates are allowed to anyone * * * 

In those cases where rate contracts were made with shippers by 
individual conference members, the practice was for all practical 

urposes the same as if the contracts were made jointly by the con- 

erence, since the conference would set the contract rates for its mem- 
bers as well as the tariff rates (1 Alexander Report 98). 

3. Professor Marx in his book “International Shipping Cartels” 
did not state that dual-rate systems were not known until 1922. What 
he did say, at page 210, was that exclusive patronage contracts are 
generally thought to have come into “fairly general use during the 
1920’s” but that “it is not definitely known when they became widely 
prevalent in American trade.” Earlier, at pages 55-56, Marx called 
attention to the fact that the Alexander committee knew of— 
Another type of contract between a carrier and shippers [which] was open tt 
large and small shippers alike, and provided lower rates to contract shippers 
in return for their exclusive patronage for a specified period (often 1 year). 

In conclusion, I would like to reaffirm as accurate what I said at 
page 10 of my prepared statement. 

Thank you very much. 

The Cuartrman. Mr. Cowen. 

Mr. Cowen. Mr. Cocke, in the type contract you have referred to 
there of the 43 that were introduced before the Alexander committee 
only 3 were of the type you have referred to; is that correct, sir? 

Mr. Cocke. That is correct. 

Mr. Cowen. And they were for definite specified lengths of time? 

Mr. Cocke. Correct. 

Mr. Cowen. And they assured the shipper of space; is that correct, 
sir? 

Mr. Cocke. Not in all cases; no. 

Mr. Cowen. Well, I believe it says: 

If upon ample notice, shipped in ample time to allow for proper supply of 
tonnage. 


Now, does your present-day contract offer that, sir? 
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Mr. Cocke. What is that ? 
Mr. Cowen. And— 


to announce a quantity of cargo to be shipped in ample time to allow for the 
proper supply of tonnage. 
Is that clause in your present-day contract ? 

Mr. Cocker. Our present contracts stipulate that we will provide 
space. Italsostates that, if we are not able to provide space, a shipper 
can go out and get space. 

Mr. Cowen. In other words, you go one step further than this 
contract ? 

Mr. Cocke. That is correct. 

Mr. Cowen. This contract was for a specific time ¢ 

Mr. Cocke. A time. 

Mr. Cowen. And in your contract the shipper goes out at his own 
expense and finds space if, after a certain period of time, you did 
not prov ide it ? 

Mr. Cocke. Of course, it does state that, but I will say that there 
have been very, very few cases where that has happened. 

Mr. Cowen. Well, sir, it is an integral part of your contract? 

Mr. Cocke. It is in the contract, yes. 

Mr. Cowen. I have one further question, sir, and then I am finished. 

As to this complaint that you filed before the U.S. Maritime Com- 
mission, had the Lykes line wished to become a member of the con- 
ference could you not have filed a simple complaint that they were 
keeping Lykes out of the conference without filing a complaint of 
this type $ 

Mr. Cocks. Mr. Cowen, you know how lawyers are. 

Mr. Cowen. I understand that, but is this the type of complaint that 
is ordinarily filed before the Federal Maritime Board for entrance 
into a conference? 

Mr. Cocke. This is the only complaint we have ever filed, and it 
was done in accordance with the recommendations of our attorney. 

Mr. Cowen. And your attorney was the former General Counsel 
for the Federal Maritime Board # 

Mr. Cocke. That is correct. 

Mr. Cowen. And you filed four of these ? 

Mr. Cocke. We filed a complaint along the lines recommended by 
him. 

Mr. Cowen. Do you know of your own knowledge, sir, whether this 
is the usual type of complaint for entrance into a conferenc et 

Mr. Cocke. I do not recall, frankly, of any other complaints being 
filed formally with the Maritime Board as far as Lykes was concerned 

Mr. Cowen. As far as Lykes is concerned. 

Mr. Cocke, We had never done so. 

Mr. Cowen. That is all. 

Vr. Coons I thought thi milgiit be of interest to vou. Mr. Cowe 
I checked the file which I had sent to you and found that we were 
awarded the right to serve Indonesia and Malaya on June 0, 1047. We 
file«| tion in three of those conferences for adm or on uly 1) 
und in ar er one on July 7. We were admitted in all four cor 
ference in September, around September ih. of approximately 


rant elapeed befor ‘ er made member 
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Mr. Cowen. In this type of complaint, you castigated the confer- 
ence and dual-rate system, as such. 

Mr. Cocke. In that complaint we did; yes. 

Mr. Cowen. That is all, sir. 

The Cuamman, Mr. Drewry. 

Mr. Drewry. Mr. Cocke, on page 2 of your statement, you state, 
after discussing the national policy with regard to the American 
merchant marine, that— 

The question then becomes: Can these fundamental national policies be 
achieved without enacting legislation which will enable steamship conferences to 
enter into exclusive patronage arrangements with shippers in order to meet the 
competition of nonconference operators unwilling to accept the responsibilities of 
conference membership ? 

Then you state the conclusion that they cannot be. 

Now, just how is the exclusive patronage arrangement specifically 
the savior of the American merchant marine and I emphasize 
“American.” 

Mr. Cocke. Well, I think, Mr. Drewry, that if we did not have some 
tie-in, and it has been the experience over a large number of years 
that if we do not have that we are going to have very chaotic competi- 
tion. I do not think the conferences would survive and I do not think 
we would secure generally the support of shippers. As I believe I ex- 
plained to you or told on yesterday, I will recite this specific incident 
which could have affected not only the gulf but the entire trade be- 
cause, when drastic action or open rates or chaos exists in one part 
of the country, as I explained yesterday, it goes to the other part of 
the country; namely, North Atlantic, gulf and Pacific, and is also ap- 
plicable to countries in Europe. 

In 1948, there came down to the gulf a nonconference line, the first 
real appearance after World War II. That particular line cut the 
‘ates and tied up a large quantity of cross ties. It got into the cotton 
business. We were losing the cotton business and several of the op- 
erators, American lines in the Gulf/French Atlantic Hamburg Range 
Conference asked for a meeting of the American lines. We got to- 
gether and two of these lines said that unless there was some stabili- 
zation of rates they were going to withdraw and open rates would be 
the result, which meant that practically all of the commodities would 
have been seriously cut and there would have been a rate war. 

This information was very disturbing to the large group of ship- 
pers, the cotton shippers. When one line or two lines indicate they 
are going to get out of the conference those rumors get about, so that, 
at the meeting of the American Cotton Shippers Association held 
down in Daytona Beach, they went on record and there was a unan 
mous decision to ask that the conferences meet with them and work 
oul some sort of a system to prevent Chis disastrous situation as it 
would mean that the large shippers would have an advantage by being 
ible to fill ships with full cargoes, the small or middle sized ipper 
would be out of luck, so to py ik 
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They gave us the right to do the same thing. They gave us the 
right to increase rates on 60 days’ notice but, on the other hand, if a 
rate was reduced it was effective immediately. 

We also agreed that we would police those contracts to the best of 
our ability both on this side and in foreign countries. 

Mr. Drewry. I still do not see how there is anything peculiar to 
the salvation of the American merchant marine. 

Whatever the effect is, is it not equally true with every other mer- 
chant marine? 

Mr. Cocker. Yes; but we are here I think to protect the American 
merchant marine. We have to work with the flags of the other coun- 
tries. If we did not, where would we be? Your rates would go down 
to nothing. 

Mr. Drewry. We are interested in the American merchant marine 
and the American shipper. 

Mr. Cocke. That is what I am interested in is the American mer- 
chant marine, and the American shipper particularly. 

I have been in this trade since 1919 and I have bitterly fought, so to 
speak, the foreign lines all the way through. 

Mr. Drewry. Do you find since the dual-rate system has come into 
fairly wide use that the actual results show a greater profit to the 
members of the conference line using the system ? 

Mr. Cocke. The results of the contract system have not been what 
we would like for them to be. The fact is that, notwithstanding the 
contract system, we have a large number of nonconference lines. I 
do believe if we had not had the contract system our results would 
have not been as good or they would have been worse than they are 
today. 

Mr. Drewry. It is more of a defensive device ? 

Mr. Cocke. It is an effort, Mr. Drewry, to try to get a reasonable 
amount of cargo. We are not getting what we would like to have on 
account of the cut-rate situation. 

You talk about independent lines being profitably able to cut 10 
percent. Suppose everybody in the trade cut 10 percent? Where 
would you be? By cutting 10 percent these independents in many 
instances are able to select their cargo. ‘They are able to cut down 
the ports of loading and take the better cargo. They go out with a 10 
percent cut, say, pr ractic ally full, whereas many of us today are going 
out short. 

If we cut the independent 10 percent we certainly would gain by it. 
As far as saying that the minimum rate can be adjusted, I ‘do not see 
how it can. You have many factors in it. You have weight cargo, 
you have measurement cargo. Sometimes a minimum rate that you 
could take might be a dollar. In other instances, with various types 
of cargo, you might be able to go out for 90 cents, in other cases $1.10. 

What we try to do is to reach a level of a fair and equitable rate. 
For example, no one wants to send a ship out with 9,000 tons of weight 
cargo without any measurement cargo. 

Mr. Drewry. Is it not a fact that the vast majority of the American- 
flag conference members receive operating subsidy ? 

Mr. Cocker. Yes; but what good is an operating subsidy if you 
cannot get cargo? 

Mr. Drewry. Then the effect of the subsidy is to reduce their operat- 
ing cost to the level of their foreign competitors ¢ 
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Mr. Cocke. That is the idea of it; yes, sir. 

Mr. Drewry. So would it not follow that in a rate war the confer- 
ence can still show a profit at rates below the break-even rate of an 
American-flag nonconference or independent ? 

Mr. Cocke. No; I do not think that holds true all the way through 
at all. If your rates got to such a low level, where would you be? 

Mr. Drewry. The conference can still show a profit at rates below 
the break-even rate of an American-flag independent. 

Mr. Cocke. You mean all the lines in the conference can ? 

Mr. Drewry. All of the American subsidized lines. 

Mr. Cocke. No; I do not agree with you at all. 

Mr. Drewry. The subsidy is something that the American inde- 
pendent does not have, so that there is bound to be a cost factor. 

_Mr. Cocke. He has chosen to operate the way he saw fit for a long 
time. 

Mr. Drewry. I am not talking about that. I am talking about the 
fact that his net situation is less good than that of an American sub- 
sidized operator who is being compensated for the differential between 
his costs. 

Mr. Cocke. No, sir. I do not agree with you altogether, because 
a subsidized line has to do many things and is restricted and the inde- 

ndent or nonconference line is not. What happened during Korea? 
We had to stick to the trade. We had to sail ships in the trade. We 
had to take general cargo. What could the independent do? The inde- 
pendent could take all bulk cargoes or do as he pleased. 

In many instances he curtailed his berth sailings. He took remuner- 
ative cargo where we had to take what was there, so that I cannot 
agree with you. 

Mr. Drewry. Mr. Cocke, you know what the operating subsidy is? 

Mr. Cocke. Certainly I do. 

Mr. Drewry. Well, it pays the difference in wages, and so forth. 

Mr. Cocke. That is correct. 

Mr. Drewry. I am talking about costs. 

Mr. Cocke. Costs remain. 

Mr. Drewry. The operating subsidy is something that works in 
favor of an American subsidized operator that does not work in favor 
of the American independent ? 

Mr. Cocke. That is correct, but carry it a little farther, Mr. Drewry. 

Mr. Drewry. Let me carry my point a little farther. 

Mr. Cocke. All right. 

Mr. Drewry. So what I want to come to is, when a rate war starts, 
then why could not the conference attempt to meet the situation by 
successive reductions of conference rates and at least bring them down 
below the break-even point of the independent and drive him out that 
way rather than opening the rate and having everybody fighting with 
everybody else? 

Mr. Cocke. I think I cited you an example of the fallacy of that 
thinking when I told you what happened on rosin from the gulf. We 
reduced the rate from $1 to $1.10. The independent or nonconference 
goes to 90 cents. We go to 90. He goes to 80, and we go to 80, and 
he goes to 70, and gets all the business. He cuts under us all the time. 

Mr. Drewry. He cuts below out-of-pocket costs ? 

Mr. Cocker. Sometimes they do. 
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Mr. Drewry. In the Far East Conference, it was my per penis anding 
from Mr. Crinkley that Isbrandtsen pulled out of the trade when they 
got down to that cost. 

Mr. Cocke. Of course, he did pull out of that but who caused that? 
He caused it by continually cutting the rates and getting a larger per- 
centage of cargo than he had tonnage. That is an untenable position. 

Mr. Drewry. After he pulled out the remaining lines continued to 
fight each other. 

Mr. Cocker. They fought each other but they finally got together on 
it and worked out some reasonable rates. Some of those lines may 
have, during the time of the rate war, made contracts for a period 
and had to lift those contracts. 

You take these rate situations. They are most serious. When we 
sit there and hold the umbrella and the independents can do as they 
please, we cannot. The independent can make contracts abroad. 
He makes contracts with certain people. He might take one shipper, 
for example. He will not know what he is doing on the other side. 

I run into things over there where we know that the independents 
are paying certain commissions on the other side and where those com- 
missions go you can guess. We have no protection. We have to take 
the situation as we see it and endeavor to meet it. 

Mr. Drewry. Where they pay those commissions, is not that some- 
thing that Maritime is supposed to have jurisdiction over ? 

Mr. Cocker. Well, you remember very well, and I have told you and 
many of your staff about the Fabre case. Fabre was rebating, 
Fabre was paying extra commissions. We spent 6 months on that 
case. What came out of it? We proved beyond a shadow of a doubt 
what was happening in Europe, but we did not have the evidence in 
black and white. We knew what they were doing. We had seen 
letters and take this as an example. We made the trip on our ships 
to Genoa in 18 days. Here was a new line that came into the Italian 
trade. They took 32 days to go to Genoa. On one ship they carried 
15,000 bales of cotton. We carried 5,000 bales. Is that not proof 
enough? But nothing came of it because the Board said that they did 
not think under their procedure they had the authority to fine or 
penalize Mr. Fabre. All they did in that case was to say, “Mr. 
Fabre, submit your manifests to us with the stipulation that these 
rates were charged 

Mr. Drewry. So that that would be one area where you think there 
might be some tightening up? 

Mr. Cockr. We certainly urge that there be some tightening up and 

every chance I have had I have talked about that case, but so far 
not a single thing has been done on it. 

Mr. Drewry. On page 4 in the first full paragraph, I just want 
to get your thought on this. You say: 

If a vessel owner or charterer has no legal or moral obligation to serve a 
particular trade when cargoes become scarce, he can shift his vessel at little 
expense— 
and so forth. What kind of moral obligation to do refer to there? 

Mr. Cocxr. I think as far as the regular liners are concerned 
and referring particularly to the American lines that we have a moral 
obligation to shippers to provide them space during good times and 
bad times. 
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‘} would like to cite a little example of that. 

You all know what happened in 1950 in Korea. We as well as a 
number of the American lines, regular ines primarily, turned over 
to the Armed Forces a number of our C-3 ships. We were short of 
ships. 

Lykes owned and operated 54 ships. We came to the Maritime 
Board and chartered from the Maritime Board to supplement our 
fleet and to take care of the commerce of 19 ships during Korea. 

During Suez we chartered 10 ships and to show that we were doing 
it to take care of the shippers and not from a monetary standpoint, 
our net loss was $106,000 on the operation. We told the Maritime 
Board particularly in Suez that we could not make any money, but 
we took the ships on anyway because we felt we had a moral obligation 
to shippers who were interested in foreign markets and we had to 
provide space. 

With the loss staring us in the face we took on this loss in Suez. 

That is what I say is a moral obligation and that is our obligation 
as far as we are concerned, and I think most of the liners, to all the 
shippers in the trade. 

That is contrary to the thought of many of the independent lines. 
When business is exceptionally good they desert the trade but they 
come back when they think they need to. 

Mr. Drewry. I wanted to see what you meant because an American 
subsidized operator does, as you say, have quite a number of legal 
obligations. 

Mr. Cocke. But we did not have, Mr. Drewry, any legal obligation 
to charter ships. All we had to do was to keep those ships running. 
We could have cut out low paying cargo and taken grain and bulk 
cargo, which I would say was 50 percent ‘better than the general cargo, 
but the regular lines did not do that. 

Mr. Drewry. You made reference, on page 25, to the stubility of 
conference rates on raw cotton. 

Mr. Cockr. Yes, sir. 

Mr. Drewry. The point I want to raise there is, Is it not true that 
for one thing that cotton is pretty much king in the gulf? 

Mr. Cocke. Cotton is king in the gulf but right now it is a very poor 
king. There are no exports at all to speak of. 

Mr. Drewry. The cotton shippers are nearly all in the Cotton As- 
sociation ; are they not ? 

Mr. Cocke. There are approximately 575 members of the association 
and approximately 400 of those members from time to time are 
exporters. 

Mr. Drewry. As a large association of a major commodity are they 
not in a position where they have strength to meet the strength of the 
conferences and to work out favorable arrangements ? 

Mr. Cocke. It does not only apply to cotton. In the conferences of 
which I am a member, and I happen to be chairman of a number of 
the committees that deal with the shippers, we deal with the cotton 
people through a committee; we deal with the carbon black people 
through a committee ; we deal with the lumber shippers through a 
committee ; we deal with shippers individually or collectively as ‘they 
approach us but the cotton people are no different from any other 
association or any other individual shippers. They will get the same 
treatment. 
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We have tried, as far as the cotton people and as far as others, to 
meet them more than halfway. We have considered their foreign 
competition. We have considered their problems. 

It has been a very, very happy agreement between us. The same 
thing is applicable to other shippers. 

Mr. Drewry. In fact, do you not have two basic shipper contracts in 
the gulf, one for cotton and one for everything else ? 

Mr. Cocke. That is quite true except, as I mentioned yesterday, if 
the cotton bag people have certain problems we work out a special 
contract with them. If the lumber people have problems we would 
be willing to sit down and work out a contract to match them. 

I do not see how you can have a uniform contract for any partie- 
ular shipper or group of shippers or commodity. I think they all 
should be considered on their merits. That is what we have tired to 
do. In certain trades you have only one contract form. 

Mr. Drewry. On page 29, you said: 

If stability, for one reason or another, cannot be affected, then there is no 
reason for a dual rate system. 

You say: 

For example, in the Gulf/United Kingdom Conference, there is no such 
system except on naval stores. 

Could you elaborate on that a little? 

Mr. Cocke. The naval stores movement in the years gone by has 
been an exceptionally good movement. Like a number of commodi- 
ties produced by this country, they are being produced in foreign 
countries to a great extent. Mexico has a large development of naval 
stores. Portugal has and France has and, as a result, not on account 
of the freight rates but on account of these countries producing the 
naval stores, shipments have diminished both from the gulf and 
South Atlantic. We found in the United Kingdom that this inde- 
pendent line which operated to continental Europe was not only not 
satisfied with cutting the rates to continental Europe but he did cut 
the rates on naval stores to the United Kingdom transshipping the 
cargo from a continental port, Antwerp or Hamburg or Rotterdam, 
and getting it to London and Liverpool and at other ports at less 
than our rates. 

We talked it over with some of our good naval stores people who 
did not want to use the independent line or the nonconference line so 
we elected then and there to get out a rather informal contract for 
naval stores which was very acceptable to all the shippers and it has 
prevented, at least for the time being, that cargo going to nonconfer- 
ence lines operating to continental Europe. 

Mr. Drewry. That was Vinke in that case? 

Mr. Cocke. That was Mr. Vinke. 

Mr. Drewry. In your statement, reference is made to the fact that 
conference lines are extremely active in competition with each other, 
with, of course, their agreed tariff and their agreed basic rules of 
procedure and agreement with shippers. 

In the Gulf/United Kingdom Conference where there is an example 
of what is known as a pooling agreement with Lykes and Harrison 
Lines, could you tell the committee how that pooling agreement 
works ? 
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Mr. Cocker. The pooling agreement originally started back in the 
thirties with the Leyland & Harrison Line. 

Leyland & Harrison Line had been in the gulf trade for nearly 75 
years and naturally had the advantage of oldtime service and what 
have you, and the British—I will say this—are generally fair people. 

There was some instructed routing for their national-flag vessels 
but not a great deal. We were the only three lines operating out of 
the gulf. At the time it was Leyland & Harrison which had a joint 
service. They were one service, to all intents and purposes, so that 
Mr. Lykes, Sr., and the president of our company, Mr. Turman, were 
in Europe and they stopped by to see the Leyland & Harrison people 
in Liverpool and talked up a pooling arrangement whereby we would 
participate 50-50 ; 50 percent ies the American line and 50 percent for 
the Leyland & Harrison line. In other words, while they had two 
lines we insisted on 50 percent. 

The agreement was that we would try to carry 50 percent of each 
commodity and 50 percent of the revenue. 

That went on and also, in that ¢onnection, we were able to save 
some money. For example, instead of both of us having a ship in a 
small port they would serve it one period and we would serve it the 
next so that we did save from an operating standpoint and we gained 
in tonnage because of our 50 percent. 

Prior to that time we were not quite carrying 50 percent in all 
cases. That pool went through until 1939, when the Neutrality Act 
came about and while it was actually stipulated as a money pool the 
intent was never one line to have to pay the other but keep on an even 
keel. But in September 1939, when the Neutrality Act was passed, 
the pool was so even that we were forced to pay the Harrison Line— 
in the meantime the Leyland Line had sold out to Harrison—the 
sum of one penny. That was the difference between the balance. 

After the war was over, we resumed the pool and it has been very, 
very successful. 

Of course, in the meantime, it has not been as successful as it was 
when there were two lines involved. 

Since that time we have had other British lines come in and we have 
had other American lines come in from time to time. 

The American competition has been very small] but we do now have 
the Cunard Line as the other British line, so we maintain the pool 
and it has helped very materially. 

Right after the war when the British Government controlled steel, 
they controlled sulfur, they controlled cotton, they insisted that the 
pool get 50-50 and that is the reason for many, many years that there 
was no contract system. 

Mr. Drewry. That would not be a good example of vigorous com- 
petition between members of conferences. 

Mr. Cocke. Mr. Drewry, I do not think that is quite fair. 

The competition between Lykes and Harrison, to book the cargo, is 
just as keen as if we were not in the pool. We all have separate offices 
here. We have our own office in Liverpool and we fight them to book 
the cargo notwithstanding we have the pool, but we do like for these 
two lines to get the cargo rather than give it to a nonconference line 
and we have had nonconference competition over the years in this 
trade. 
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Mr. Drewry. Certainly you were very evenly matched competitors, 

Mr. Cocke. We were evenly matched but we certainly have done 
the commerce of this country and American shipping a lot of good 
by having this pool. I can tell you that. ; 

Mr. Drewry. I have just one more question, Mr. Cocke. On page 
32, you have your legislative recommendations. 

Recommendation 1 is: 

A congressional declaration of national policy that in the interest of our 
foreign commerce, the shipping public, and ocean common carriers, the con- 
ference system of ratemaking is the only practicable means of assuring stability 
of rates and regularity of service. 

I think what I am going to ask you is a little bit to one side of what 
{ think you meant there, but just how does the conference establish 
its rates? Do the members sit down periodically and review their 
whole flow of cargo in a particular trade route and maybe reevaluate 
what rates they ought to carry because of changes in the trade, or 
is it more a thing that is done spasmodically or in the case of indi- 
vidual commodities when some question arises ? 

Mr. Cocker. Well, I think, Mr. Drewry, it would be fair to say 
that we do it both ways. 

Mr. Drewry. What ways? 

Mr. Cocker. We do review it from time to time. We have regular 
meetings. We have called meetings. We do review from time to 
time the general situation. We do review from time to time specific 
commodities and we are open at all times to consideration of rates, 
but all the requests we are getting today, I might say, are reduced 
rates on account of the genera! depressed situation. 

Mr. Drewry. Then when an operator goes into the shipping busi- 
ness, give me in some simple fashion, if possible, what guide he has 
or what determinations he uses to decide on what rate to apply to 
a particular commodity. 

r. Cocke. Well, we have a proform questionnaire which, when 
asked for an adjustment, cites the present rates, the type of com- 
modity, the stowage factors, the approximate movement of amount 
of the cargo, and we consider the costs of handling the cargo and 
rarious other factors, foreign competition, for example, and there 
are a great number of factors that go into ratemaking. 

When World War II ceased all of the rates were made by the War 
Shipping Administration and, in order to get conferences started 
again, the conferences generally adopted the rates of the War Ship- 
ping Administration and from time to time adjusted those rates. 

Mr. Drewrr. The term is frequently used that rates are made on 
the basis of what the traffic will bear. 

Mr. Cocke. No; I do not think that is at all correct. 

I think probably sometimes we would like to do that but I think 
we have got to be practical and we have to live with the shippers. 
They are our customers and we have to do the best to satisfy and 
meet the situation as it exists. 

One of the principal objectives of the cotton people is that we must 
consider rates on cotton originating in other countries. They realize 
that we cannot at all times meet those rates on account of the stevedor- 
ing costs and various other costs. 
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In practically all meetings we have, we have a record of what these 
rates are and we talk them over. Many angles are bought up along 
those lines. 

Mr. Drewry. So that you have to make those adjustments in order 
for the American shipper to meet the competition from the foreign 
shipper ? 

Mr. Cocks. We do. An example came up not so long ago. There 
was a type of paper being manufactured in Houston. It had never 
been exported from Houston. Our rate on that, you might say, was 
a paper rate because we had never had any cause to change the rate 
because there was no movement. These people got into the German 
market and they were competing against the Swedes. “Notwith- 
standing the fact we had a fot of foreign lines in that conference, 
Swedes and Norwegians, the rate was adjusted and this man sold 
about 500 tons of paper, so that the conferences are far from bad. 
We know by any means we are not perfect, but we do think we are 
trying to handle cargo rates as they should be and in the interest of 
American commerce. 

I have no interest in cargo being shipped from Sweden to Hamburg 
or to Timbuctoo. We want the American shipper to get his share of 
the business. 

Mr. Drewry. And you want to carry it. 

Mr. Cocke. We want to carry it. 

Mr. Drewry. I do not mean that “what the traffic will bear” is a 
dirty word. I just wanted to get some understanding. 

Mr. Cocke. That has been bandied around quite a bit, Mr. Drew 
but I do not think those are actually the facts in the case. If we had 
wanted to get what the traffic would bear in 1951 and 1956 and 1957, 
we certainly could have gotten much more, but we did not do it. 

Mr. Drewry. That is all, Mr. Chairman. 

Mr. Garmatz (presiding). Mr. Tollefson. 

Mr. Totiterson. Thank you, Mr. Chairman. 

I gathered from what you have already said, Mr. Cocke, that if a 
carrier applies for membership in a conference, he should be per- 
mitted to join provided he has ability to serve. 

Mr. Cocke. Financial ability and is going to have, say, a semblance 
of a regular service and has a good reputation over ‘the years. 

Mr. Totiterson. Now then, I wonder from what you have said this 
morning if you believe that conferences should be required to negoti- 
ate with shippers over rates? 

Mr. Cocke. I certainly think they should, Mr. Tollefson. I think 
a shipper is our partner, so to speak, and I think the shipper’s re- 
quests and requirements should be given every consideration to the 
extent of that shipper appearing before conference committees. 

I do think he should have his day in court. 

Mr. ToriErson. Do you go a step further and agree that groups 
of shippers should be permitted to negotiate with you for rates ? 

Mr. Cocker. Groups of shippers or individuals, as the case might be. 

Mr. Totterson. How about a member of the Maritime Board 
sitting in? 

Mr. Cocke. I frankly do not think that it would be of any great help 
for a Maritime Board member to sit in. In some cities, New York, 
you might have five or six conference meetings in a day, so that you 
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would need five or six members. In the gulf you might have the same 
situation. I think this: that a Maritime Board member should be 
permitted, whenever requested, to appear before conferences, to ex- 
press his views and give his recommendations. I do not know of a 
—— conference that would object to that, but I do not think it is 
really feasible in my humble opinion, for a Maritime Board member 
to sit in at all meetings. 

Mr. Touuerson. In other words, you would not object if a member 
of the Maritime Administration asked to sit in on a specific meeting? 

Mr. Cocke. No, sir. Wecertainly would not. I am certain that the 
members of the conferences would welcome that. I think they might’ 
ask him to leave before decision is made, though. 

Mr. Totierson. Now then, there has been some testimony to the 
effect that when you deal with the Agricultural Department, you are 
permitted to quote them lower rates than you would to other shippers, 

Mr. Cocke. No; that is not quite correct. 

Mr. Totterson. What takes place? 

Mr. Cocke. For example, on flour which Agriculture ships, we give 
Agriculture the conference-contract rate. We do not charge them the 
noncontract rate. We give them the lowest rate that we have avail- 
able even though they are not signers of the contract. 

Mr. Totxerson. Do they sit down and negotiate with you on all of 
their large shipments? 

Mr. Cocke. At times they do. 

Mr. TotiEerson. Do you frequently give them lower rates than you 
would give to other shippers ¢ 

Mr. Cocke. No, sir. If we put in a rate at the request of the De- 
partment of Agriculture, we would give the other shippers the same 
rate. We would make that our contract rate. 

Mr. Totierson. I may have misunderstood the Agriculture witness. 

I understood from what he said that the conferences would and 
have quoted lower rates than were given to other shippers. 

Mr. Cocker. Well, as far as general cargo is concerned, in the con- 
ferences that we are in we would not. We would put the commer- 
cial shipper on the same basis as we would Agriculture. 

Mr. Toutxerson. I have another question in connection with the 
Department of Agriculture. Do you feel that the Department of 
Agriculture, because it is a big shipper, has some influence on the 
reasonableness of rates ? 

Mr. Cocke. Well, at times they have said, Mr. Tollefson, that “This 
is a measure of our rate. We are not going to pay anything higher. 
Either take it or leave it.” 

They have put it on that basis. 

Mr. Totterson. Where would they ship then ? 

Mr. Cocker. In some cases they said they would try to get a tramp 
or outsider. 

Mr. Totuerson.. Or a charter ? 

Mr. Cocks. A charter or so-called nonconference line, if it was 
available, 

Mr. Totierson. Could you answer the question of whether they do 
have an influence with respect to reasonableness of rates ? 

Mr. Cocke. Yes; I think they do. 
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Mr. Toterson. This is rather a simple question but I want to ask 
it because it is one that comes to my mind all the time. How is it 
that independents can operate successfully if they continually charge 
rates below those charged by the conference ? 

Mr. Cocke. They are not going to continue to do that always. 
There is going to be a stop sometime. An independent is in a posi- 
tion where he can operate when and where he pleases. He can 
select the types of cargo. He can go to fewer ports than we can. 
The result is that that is some benefit to him. 

If he charges 10 percent under our rate, he might go out 100 per- 
cent full. We might go out 75 percent full. He is in a position to 
select commodities and cut the rates on those selected commodities 
and the rates do not go out to everybody, so that in that way he is 
able at times to probably do better on a certain voyage or a certain 
route than we are because we serve the trade day in and day out. We 
quote the same rates; we accept cargo as it comes; and we do not 
pick our cargo. 

I recall, if you will pardon me, that there were some statements 
made to me by shippers in 1956 and 1957 and 1951 that some of the 
independents were charging higher rates that we were, that they were 
taking advantage of the situation. 

Mr. Totiterson. What you are saying is that they seek selected 
cargoes and offer lower rates on them ? 

Mr. Cocke. In many instances, I think, they do. 

Mr. Touterson. Is that what is commonly known as trying to skim 
the cream off the market ? 

Mr. Cocke. Trying to skim the cream off the milk. 

I will tell you, if this 10 percent or whatever rate reduction con- 
tinues on, there is no question in my mind that you are going to have 
a chaotic situation insofar as our ships are concerned and insofar 
as the shipper is concerned. Take, as an example, this 10 percent. 
Some of the outside lines, nonconference, feel they are entitled to 
that but we are not entitled to meet them. 

Take the place of the shipper. Let me cite cotton as an example. 
The rate to the Far East, we will say is $2 a hundred pounds. That 
is $10 a bale. The independent i is 10 percent under us. That is $1.80. 
He saves 20 cents a hundred pounds, or $1 a bale. If that shipper, 
a middle-sized shipper, could ship 50,000 bales to the Far East, and 
if one shipper is getting an advantage due to nonconference competi- 
tion of $50,000, his competitors are not going to stay in the business 
too long and they are not going to sti and for the difference in the 
rates because $1 a bale in many “instances, particularly today, is the 
profit in the cotton. 

So that, we are either going to have a stable rate or we go down to 
$1.80 and if there is a regular service to the Far East then he will 
go down to probably $1.60. 

Mr. TottEFson. You are saying, in effect, that stable rates not only 
protect the carrier but the shipper as well ? 

Mr. Cocke. Absolutely. 

Mr. Totuerson. As a matter of giving an advantage to one shipper 
over another ? 

Mr. Cocke. One shipper over the other. 
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Mr. ToutEFson. Both with respect to rate and with respect to hig 
market ? 

Mr. Cocker. That is right. 

Mr. Totterson. Now, as I understood the Isbrandtsen has not been 
a member of a conference but it seems to me that I heard that they 
had worked with a company by the name of Moller in a sort of confer- 
ence arrangement. Could you tell me about that ? 

Mr. Cocke. What was that word you used ¢ 

Mr. Totierson. “Moller.” Isbrandtsen and Moller. 

Mr. Cocker. Yes; as I recall Isbrandtsen-Moller operating to the 
Far East during the late twenties and the thirties, Isbrandtsen-Moller 
was not a member of the Far East Conference but Moller was a mem- 
ber of the Homeward Conference from the Far East. 

Mr. Totierson. In other words, he was a member of the conference 
carrying cargo? 

Mr. Cocke. From the Far East to the States, but not a member from 
the States to the Far East. 

Mr. Totierson. What was the connection between Isbrandtsen and 
Moller ? 

Mr. Cocke. Isbrandtsen and Moller were partners at that time. It 
was the Isbrandtsen-Moller Steamship Co. 

Mr. Totterson. What was the advantage of one of them being a 
member of a conference and the other not ? 

Mr. Cocke. Well, I guess he felt that he could get cargo through 
the conference better than he could outside for some reason or other, 
and outbound he wanted to skim the cream off the milk, so to speak. 

Mr. TotitEerson. Again in connection with Isbrandtsen but bringing 
up the MSTS cargoes, how does Isbrandtsen bid for MSTS cargo? 

Mr. Cocks. A number of years ago right after the war when Mili- 
tary Sea Transport was formed they asked the American lines as a 
group from the gulf and North Atlantic and Pacific to form a group 
and meet with them and discuss and agree on rates. All American 
lines were asked to do that. We had meetings in Washington and 
all lines came into that—you might call it—association. I think we 
called it the Atlantic and Gulf American Steamship Operators Asso- 
ciation. So Mr. Isbrandtsen came into that association. Of course, 
we were all very pleased, but I think one of the reasons he came into it 
was probably that MSTS said that they were not going to discrim- 
inate between the American lines, they were going to give them a part 
of the business based on the number of sailings they gave them and 
so a general rate was quoted by all lines and that rate has been ad- 
justed from time to time and adjusted upward and downward and 
we are very pleased to have Mr. Isbrandtsen in there with us and 
he has gone along with the stable rates. 

Mr. Totierson. I am going to this general problem. I gather from 
your formal statement that it is your belief that Congress or this 
committee should recommend some legislation which approves dual 
rates. 

Mr. Cocke. Dual rates or some tie-in system which will be effective. 

Mr. Totzerson. This is to, shall I say, overcome the Supreme Court 
decision but more appropriately, I suppose, to make it clear that 
Congress intended that dual rates or the contract-rate system was 
approved ? 
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Mr. Cocks. That is what we think, Mr. Tollefson. 

Mr. Totterson. It has been said, and I can understand it of course, 
that shipping is a different kind of transportation than railroad or 
bus or airplane. 

Mr. Cocker. Yes, sir. 

Mr. Totzerson. Where certificates of convenience must be granted 
and where not every applicant has a right to get into a transportation 
trade. The other form of transportation have their rates regulated 
by some Government body. 

Now, that is not true with respect to shipping, is it? 

Mr. Cocke. That is right. 

Mr. Totterson. There is no Government body which regulates your 

rates the same as is the case with other forms of transportation? 

Mr. Cocke. That is right. 

Mr. Touterson. Now, that brings this question to mind: Is it pos- 
sible for us to have some kind of regul: atory body to regulate the rates 
of for eign shipping lines? 

Mr. Cocker. Frankly, I do not think there is, Mr. Tollefson. I be- 
lieve that we would have retaliation from foreign governments and I 
do not think in the interest of international trade that that should be 
done. I do think that we should have conferences and we should have 
means to protect stability of rates and fair rates rather than cutthroat 
rates. 

Mr. Totierson. Do you believe that the Maritime Administration or 
Maritime Board should have the authority to approve or disapprove 
conference agreements ? 

Mr. Cocxr. Yes; I do. I think’that they should have definite au- 
thority to approve or disapprove of conference agr sone If any- 
thing in those agreements is discriminatory or unfair, I think those 
agreements should be canceled. 

Mr. Touterson. Should they have anything at all to do with the 
regulation of rates in any way? 

Mr. Cocxr. Yes. Where rates are discriminatory or unfair, and I 
can cite you an example where I mentioned it very briefly where the 
Nickey Trading Co. of Memphis, Tenn., were large shippers of mahog- 
any logs from the Philippines. The conference ‘out there by a major- 
ity vote increased the rates on mahogany logs as against lumber, which 
meant that this concern was seriously affected. It cut down the pro- 
duction in Memphis. It cut down labor that they had. So they, 
frankly, wanted to know what to do. Well, they finally decided to 
ask the Maritime Board in a petition to hear the case and to decide 
whether or not they were being discriminated against. 

They also requested a Federal i injunction. 

At the request of the conference they decided to cancel that provided 
the money was kept in escrow pending the settlement by the Board. 

The Board called a hearing very promptly in Memphis and New 
York and Lykes was subpenaed by the shipper or the buyer of the logs 
as a witness for him. 

We testified, and one of our captains testified also, as to conditions 
of loading lumber versus logs, the difference in the commodities, and 
the case was decided in favor of Nickey. Nickey received a refund 
from Lykes Bros. of approximately $70,000. 

Mr. Touterson. I have just one more question. 
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Mr. Cocker. That case was decided fairly quickly. I do believe and 
I do want to emphasize that I think the Maritime Board in their 
formal complaints can cut down the redtape and they could work out 
something that will be quicker than it is today. 

Mr. Torierson. What would be the effect of the Board’s disap- 
proval of a conference agreement? What happens then ? 

Mr. Cocke. Well, I think that they would disapprove them for a cer- 
tain reason, discrimination or unfair practices or something that is 
prejudicial to the commerce of the United States, and I think that the 
conferences would have to get right and reform. Otherwise I think 
you would have a pretty bad situation although you might, Mr. Tol- 
lefson, have a group of lines getting together and, under section 15 
of the Shipping Act, make agreements between themselves as to 
agreeing on rates or promulgating rates. 

We have somewhat an agreement like that among the South African 
lines. The Robin Line, the Farrell Line, and the SAF Marine and 
ours have an agreement filed with the Board where we confer about 
rates. We do not necessarily have to agree. If we do not agree with 
them, we can quote what rate we decide but we will notify them. That 
is an agreement which is filed and not nearly as good as a conference 
agreement. 

Mr. Totierson. Would you say of necessity, if the Board disap- 
proved of a conference agreement, the members of the conference au- 
tomatically must do something about the situation of which the Board 
disapproves? 

Mr. Cocker. They certainly must. 

Mr. Totterson. That is all, Mr. Chairman. 

Mr. Garmarz. Mr. Zelenko. 

May I interrupt you? TI wonder if the witness would be a little 
more to the point and be as brief as you can. We are trying to limit 
the time to all the members so that we can all get 5 minutes apiece. 

Mr. Cocke. Fine. I will. 

Mr. Garmatz. We will try to make the time go around. 

Mr. Zetenxo. Mr. Cocke, we have been discussing here the ques- 
tion of independents versus conference. The general concept of 
monopoly is that it is the big group against the small individual. 
Now, on the question of independents, I would like to get some idea 
from you on the size of the companies involved. In a conference can 
a small company live with the larger companies? 

Mr. Cocker. Yes, sir. Ithinktheycan. If he operates a fairly reg- 
ular service, is known to the shippers. his name is put out to all the 
shippers as being perfectly proper to give him cargo, if he has a solicit- 
ing staff, I think can get cargo. 

Mr. ZetenkKo. Now, the overtonnage problem I think is going to be 
with us for a long time so that we have a large supply and compara- 
tively small demand. 

Mr. Cocker. Yes, sir. 

Mr. ZreLeNnKo. It appears to me that if we had unrestrained compe- 
tition the competition would be self-devouring. The competition 
would be to eliminate competition just as when there is a shortage of 
ships, a tieup would eliminate competition. In other words, do you 
feel that the conference itself in these times of overtonnage—and I 
think they are going to be with us--really saves competitior rather 
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than eliminating it because if you did not have the conference or its 
stabiilty among the lines, do you feel that unrestrained competition 
would result in the elimination of most ever ybody in the business ? 

Mr. Cocke. I think it would eliminate. 

Mr. ZeLENKO. The big companies would survive? 

Mr. Cocke. I think the big companies would survive but I think the 
small companies would go out of business. 

Mr. ZELENKO. Do you feel that the dual rate or contract device is a 
means for survival of a small company ? 

Mr. Cocke. I do. 

Mr. ZeLENKO. Do they get the same kind of a break that the larger 
companies in the conference do? 

Mr. Cocker. I think they do. 

Mr. ZELENKO. Do they get an equal vote regardless of size ? 

Mr. Cocke. Regardless of size. I might point out that this is a 
matter of interest. The Waterman Steamship Corp. recently inaugu- 
rated a service to the Mediterranean. ‘They have not been in that serv- 
ice for a long number of years. They applied for membership in the 
Gulf/Mediterranean Ports Conference at 2 p.m. one day. At 2:30 
p.m., the same day, they were admitted to the conference. 

Mr. ZeLENKO. That does not tell me what the size is. We are not 
interested in that at this time. In railroads and airlines, when you 
have regularly scheduled carriers, they cannot cut out a service with- 
out permission, whether they carry large freight or a large number of 
passengers. 

When you have what you call regular line sailings, can you cut out 
a sailing or two or more if you desire or do you have to get permission ? 

Mr. Cocke. We have to get permission from the F ederal Maritime 
Board to go below our minimum number of sailings. 

Mr. ZeLenxo. I see. Now can you tell me this, sir: What is the 
effect on labor, that is, the people who work for your companies, when 
you can project a regular number of sailings over a long time and 
under contract? Their work would be steadier, would it not? 

Mr. Cocke. It would. 

Mr. ZeELENKo. Would the elimination of competition cut down the 
sailings necessarily and cause these people to lose their jobs? Is that 
right ? 

Mr. Cocke. Those people would be on the beach. 

Mr. ZELENKO. Does it help the labor man indirectly if you have the 
right to have these contract sailings ¢ 

Mr. Cocke. I think it m: aterially helps him, Mr. Zelenko. 

Mr. Zetenxo. Are the shippers who ship with your lines and the 
other conferences generally or substantially the same shippers from 
year to year, or do. you get a large turnover with new people coming 
in? 

Mr. Cocke. It is the same shippers, more or less. 

Mr. ZELENKO. So they are used to the custom and practice, and you 
are used to dealing with them. Is that what you meant when you 
said you could not take advantage or would not take advantage of a 
shipper because it would not be usually a one-shot deal, that you would 
have to live with the man in the future ? 

Mr. Cocke. That is right. 

Mr. ZeLenko. Is that part of the industry ? 
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Mr. Cocker. That is part of the industry. Many of the small cotton 
shippers have openly stated and testified that unless the contract sys- 
tem or some system is continued they would be out of business. 

Mr. ZeLenkKo. If, let us say, due to unlimited competition and get- 
ting down below reasonable costs, it would be unprofitable to sail and 
you asked permission to cut out sailings, then, of course, the shippers 
and manufacturers and growers would be in the position of having 
all their products back up on them; is that right ? 

Mr. Cocker. They would. 

Mr. ZeLENKO. I have one other question. I am trying to reduce 
this to layman’s language. Would you say that this is a fair analogy, 
that is, that the conference or scheduled or subsidized lines generally 
which belong to a conference are sort of like scheduled carriers and 
the independents, like nonscheduled, who can wait to get a cargo or 
load of passengers and then go? 

Mr. Cocker. In many instances that is the case. Of course, in the 
late years you have had nonconference lines who do maintain regular 
schedules, such as I explained Vinke does. 

Mr. ZetEnKo. One of the reasons for your cost being greater than 
that of an independent is the fact that you are obliged to keep regular 
offices and regular staffs in good and bad times and that is part of your 
cost ; is that correct ? 

Mr. Cocke. That is correct. 

Mr. ZeLeNKo. Your independent or tramp line is not burdened with 
that. Isthat what you are trying to tell us? 

Mr. Cocke. That is correct. 

Mr. Zetenxo. I want to show you that as a lawyer I am quite 
sympathetic with some of your problems, because one of the reasons 
you adopted a certain procedure was, as I think you told counsel, “you 
know how lawyers are.” Do you blame your tactic on your lawyers? 

Mr. Cocxr, What I meant by that, Mr. Zelenko, is that lawyers, I 
think, go into a lot more details and information probably than the 
ordinary layman would. 

Mr. ZeteNKO. I see. I wanted to get your attitude. 

Speaking of lawyers, and being a lawyer, I am interested in 
one of your recommendations, on page 33, and that is in substance 
that you said a conference should have the authority or the power to 
establish a conference contract rate or dual rate “without further prior 
approval” by the Maritime Board. Now, do you not think that there 
should be some kind of a hold? How would you say that the Mari- 
time Board then could step in if the rate were unfair? You do not 
in your recommendation No. 4 put a governor on it or a method 
of control. You just say, “We should have the right to go ahead 
without prior approval.” How would you say it would work out 
mechanically so that the Board could step in? 

Mr. Cocke. If, as we hope, the Congress establishes a definite law 
or rule or regulation with regard to the dual rate system or tying in 
system, then we would be within our prerogative, so to speak, to estab- 
lish contract systems as they may turn out to be and then they are 
submitted to the Maritime Board and if the Maritime Board thinks 
they are unfair or discriminatory, then they can suspend them. 

I think we should be permited to go ahead on it rather than go 
through long proceedings. 
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Mr. ZeLENKO. One of the things I shall be very interested in as this 
goes on is the protection of the small shipper because he is the weaker 

rson. 

Mr. Cocke. He is. 

Mr. ZELENKO. You have given us the assurance that the weaker or 
smaller carrier is protected more in a conference than out of the con- 
ference. 

Mr. Cocke. I think it is absolutely protected. 

Mr. ZeLENKO. Do you speak from your experience or did you speak 
generally from the industry? Are you backed up generally by in- 
dustry experience ? 

Mr. Cocke. I speak generally for the industry and based on my 
experience of nearly 40 years. 

fr. ZELENKO. The reason I ask that and my last question is this: 
There is competition between members of conferences supposedly ¢ 

Mr. Cocks. Yes, sir. 

Mr. Zevenxo. Or actually. In that competition does not the 
weaker shipper lose out in some way because he does not have the 
staff to go out and get the business? Is he just given protection on 
paper ? 

fr. Cocxr. No, I think it is definite protection. 

Mr. ZetENKO. Can you very briefly tell me this: If a small shipper 
does not have a man in a small port and a bigger company has three 
or four on the staff and can take the shipper to lunch and go to see 
him, how is the smaller one protected ? 

Mr. Cocke. There is one thing. In this contract system the shipper 
is named and the shippers, I think, feel that as long as he is in the 
conference, as long as he is a member, that he is entitled to some con- 
sideration. 

Mr. ZELENKO. What consideration does he get? This is my last 
question. What strikes me is this. I am not so interested in the 
problem of independent against conference because I can conceive of 
an independent in any business being stronger than any group. I am 
interested in the weak against the strong and giving the little fellow 
a chance. That, in my mind, is what real competition is. How do 
you protect the small or weaker member of your conference? How 
will he be protected ? 

That is my last question. I hope you can help me on it. 

Mr. Cocks. The answer is he is in the conference. His name is 
always before the shipper. The shipper knows that he has as much 
vote as we have who may be larger so that he is as important to that 
shipper as any other member of that conference and is given 
consideration. 

Mr. ZELENKO. When you say “vote,” you mean actually going out 
for business ? 

Mr. Cocker. He schedules vessels regularly and goes to the shipper 
as regularly as we do. We might have three or four solicitors because 
we have four or five trades but in that one trade he has one man and 
that man is probably equal to the solicitor we have. 

Mr. ZELENKO. In the conference, are you people considered, gener- 
ally, a big or small company ? 

Mr. Cocke. We are considered a large company. 
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Mr. Zevenko. I see. Do you have any small company that might 
appear before us sometime to give their v iewpoint?# It is not that I 
doubt what you are telling me but I want to hear it because I want to 
try to protect the weak. Is there somebody whose name you can 
give to the committee ? 

Mr. Cocke. Yes,sir. I would be very glad to. 

Mr. Garmatz. Mr. Ray. 

Mr. Ray. Mr. Chairman. 

Mr. Cocke, I would like to follow the process of ratemaking a little 
bit. Taking the example you gave a moment ago of mi thogany logs 
and lumber from the Philippines, am I correct in inferring that the 
reduction which was agreed upon there was due to the effect of the 
rate upon the shipper rather than the costs of the lines ? 

Mr. Cocke. It had an adverse effect. upon the shipper because he 
was manufacturing the logs into lumber in Memphis, Tenn., whereas 
some of his competitors were manufacturing the logs into lumber in 
the Philippines at a cheaper cost so that his production of lumber was 
going to be curtailed because he was going to have to buy less logs 
due to the competition of the lumbermen. It affected him to the ex- 
tent that his business was decreased. It affected us to the extent that 
we were going to carry less logs. 

Mr. Ray. Did you determine that your rate was unreasonably high 
when you reduced it? Did you determine that it had been unreason- 
ably high ? 

Mr. Cocke. At one time, Mr. Ray, the rate on lumber and logs was 
the same. The conference in their wisdom decided that logs were 
harder to handle, more expensive, and should carry a differential. 
We did not, frankly, have that view and we testified in behalf of this 
particular shipper although we were a member of a conference. We 
did not think the conference was right and the decision of the Federal] 
Maritime Board showed that the conference in that particular was 
not right by instructing the conference in its opinion to reduce the 
rate on logs to the lumber rate. 

In the meantime, he was not so seriously affected because the dif- 
ference between the lumber and log rate, the revenue was kept in 
escrow, and, as I said, he was handed out $70,000 in a lump sum after 
the decision was reached. So that that does show what I was trying 
to say, that the shipper does have redress with the Maritime Board 
in forms of discrimination and that was what this man contended and 
the Board held he was right. 

Mr. Ray. But there has not been any mention in what you have said 
of costs to the lines. Were they going below their costs in that case? 

Mr. Cocke. No,sir. We were not. 

Mr. Ray. Can you give any illustration of the establishment of the 
‘ate by a conference ‘and tell me the consideration that affected the 
final judgment, what factors were taken into account ? 

Mr. Cocke. We take into consideration whether a cargo is a dan- 
gerous or not dangerous commodity. We take into consideration the 
value of the cargo. We take into consideration the stowage factor 
primarily, and also take into consideration when we can, and we can- 
not always get it, whether or not a commodity is being shipped from 
a foreign country to the same country we are going to ‘and what their 
rates and conditions are. 
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_ Mr. Ray. What consideration, if any, is given to meeting the over- 
all cost of your operation ? ates 

Mr. Cocks. We, as Lykes Bros., do have cost factors but at all times 
it is not possible to base your rates strictly on a cost factor. As busi- 
nessmen we all try to get better than cost because we have to provide 
for the future. We have to take into consideration good times and 
bad times and all of us try to get a slightly higher rate than the cost 
factors. ’ 

Mr. Ray. Am I right, then, in interpreting that to mean that when 
you make the rate for the commodity you give some consideration but 
an undefinable consideration to the effect of a particular rate upon 
your overall showing ? . : 

Mr. Cocke. I would say that that is generally taken into considera- 
tion. Take, for example, Mr. Ray, bulk commodities. Bulk com- 
modities. at times are a very, very good cargo and at times not due 
to the fluctuation of the tramp market. Sometimes we or other lines 
might. find it to the advantage of the ship not to, take bulk cargo. 
The rates are so low that you cannot come out on it if you take into 
consideration the cost of handling. . 

We make estimates.on all types.of cargo. We may think the rates 
should be higher.: We might receive a hundred tons of grain and the 
ship would work out better by leaving the grain behind and going out 
short.of cargo. .At the same time, it is.a fallacy to say that you are 
going to put. the pencil on every bit. of cargo you have and say that 
that cargo has to pay a profitable rate. 

There is not a line in our group or not an independent, in my 
opinion, that has not at. some.time or other taken cargo at less than 
the cost due to certain factors. Suppose, for example, an independent, 
or nonconference line was quoting a certain rate. Even though we 
may not break even on that if this particular shipper was shipping.a 
number of commodities and said, “If, you do not take my cargo-at 
such and such a rate which the outsider is taking, I am not going to be 
willing to give you the good class of cargo,” sometimes, particular] 
when you are a liner company, you have to take the bad with the good. 

Mr. Ray. Is there any more definite statement you can make as to 
how a rate is arrived at by a conference? . 

Mr. Cocxr. Well, we. have rates.. John Brown comes before the 
conference and says, “I have got competition in England: I. have 
competition-here and now. ;These are my. factors. L have. to-have 
some adjustment.” Well, the adjustment is either given or it is de- 
clined based on the merits of the case. .We-do not always agree with 
the shipper that he is absolutely right, but we do try to put rates in 
that are fair and equitable giving us a reasonable profit.. 

For example, the other day a very good friend of mine over th 
years who ships staves was shipping stayes to Ireland. -He was able 
to sell the particular type of staves to the whisky people in Ireland and 
Scotland but, for some reason or other, he could not sell his staves to 
the breweries over there.. His proposal was to keep the rate on the 
whisky staves but cut the rate on the beer staves. : Us 

T said, “Can’t you use staves for beer and staves for whisky?” .- ; 

He said, “Yes; but I just can’t sell these people.” » .¥F 

We had 500 tons of staves booked and I did. not-know whether 
whisky or beer staves, so we told him very frankly that we did: not 
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think we were justified in reducing the rate because we were cariying 
approximately 500 tons a month. 
e saw the logic and dropped the matter, 

Mr. Garmatz. Mr. Anfuso. 

Mr. Anruso. Mr. Cocke, you testified yesterday that your company 
made four complaints against four conferences and that your com- 
plaints were of thé nature that the conferences were not listed, they 
were engaged in a conspiracy ; and that after you became a member of 
these conferences you withdraw your comiplaint, is that correct, sir? 

Mr. Cocke. That is correct. 

Mr. Anrvuso, Now, if the charges which you made origitially were 
true, and I assume that they were true or otherwise you would not 
have made them, by your joining the conference you yourself would be 
drawn into a conspiracy, would you not? 

Mr. Cocker. No, I do not think so, Mr. Anfuso, because when we 
into that conférence we think we helpéd the situation by insisti 
when a bona fide application is made for membership that they be 
admitted very, very promptly. 

Mr. Anrvuso. What I am getting at, Mr. Cocke, is if something 
is illegal, if I make a charge that something is illegal, does that 
something become legal when I become a member of it ? 

Mr. Cocke. Not being a lawyer, I will have to answer in a layman’s 
language. I say this: That that conference, by refusing to admit an 
applicant who was going to have a regular service, that that. con- 
ference was monopolistic, was unfair by not permitting a legitimate 
member to come in. 

I say that when we joined the conference we took the position that 
all eligible lines should be a member. 

It was monopolistic if an eligible line was not permitted to come in 
but, if they did admit them and they had the same rights as the others, 
I do not think it was illegal or a conspiracy. For example, tomorrow 
if an independent line would ask for membership in the conference 
we, Lykes, would support them to the hilt, and I think they would be 
admitted very, very promptly. 

Another feature is that those four conferences were out in Indo- 
nesia and Malaya and Singapore. They at that time were thinking a 
lot differently from the way we were thinking. The war had not been 
over too long. Well, the trades was uncertain. I think it was just a 
delaying action and by the language used—“monopolistic”—and what 
have you were the terms—I think we generally thought that we would 
scare them and they would let us in very promptly. 

Mr. Anruso. Mr. Cocke, I read your complaint, at least one of them, 
and you do divide it up into separate parts and in one part you say 
that the failure of the conference respondent to admit Lykes, et 
cetera, and then you go into a second part where you make specific 
charges and, if those specific charges are true whether or not you are 
a member of the conference and they are illegal they do not become 
légal by your joining that conference, do they? 

Mr. Cocke. No; I think from a strictly technical standpoint prob- 
ably you are right. 

Mr. Anrvso. That is just a legal observation. 

Mr. Cocxe. I think that that part, of course, is the legal language 
uséd by our lawyer. 
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Mr. Anrvso. I know that but you swear to it. Is it true that 
foreign companies get better consideration in these conferences be- 
cause of their larger membership ? 

Mr. Cocke. No,sir. It is not. 

Mr. Tottersyn. Would the gentleman yield for one question on 
this other point? 

Mr. Anruso. Yes. 

Mr. Totterson. Did I understand you correctly yesterday when you 
said that the point at issue here was simply your membership, getting 
into the conference? 

Mr. Cocke. Yes, sir; that is right. 

Mr. Touierson. And their refusal to grant you membership or ad- 
mit you to membership was a monopolistic practice that you com- 
plained of ? 

Mr. Cocke. That was, frankly, my intent of the complaint. 

Mr. Toiterson. That is all: Thank you. 

Mr. Cocks. The intent of Lykes was to get into the conference. 

Mr. Anrvuso. I would say to the distinguished gentleman that, if 
you read the whole complaint, you will find that it is divided in sepa- 
rate parts and in another part he makes specifie charges which have 
nothing to do with his membership: 

Mr. Touiierson. I have read it. 

Mr. Anruso. Now, why are these meetings that you have to deter- 
mine rates kept secret? Why is a member of the Board kept out of 
those meetings ? 

Mr. Cocks. Well, Mr. Anfuso, I frankly think that many thin 
are routine and it is not secret. What action is taken is told to the 
Federal Maritime Board by minutes. Our records are absolutely 
open. 

Por, Anruso. He is not permitted to participate in your discussion 
of the rates; is he? 

Mr. Cocke. If he had a particular rate that he wanted to discuss 
with us we would welcome him there, but I do not think, as a non- 
owner, he should sit in every meeting. If he sat in our meetings I 
think that the foreign lines and the conferences in Europe would say 
the Dutch have to sit in, the Belgians, the French, the Norwegians, and 
down the line. 

Mr. Anrvso. Mr: Cocke, in other words, what you are saying is that 
he is only told to step out when @ vote is taken but during all the con- 
siderations he can be there and discuss any rate? 

Mr. Cocke. If he has a specific problem, but I do not think gen- 
erally he should sit in, Mr. Anfuso. I had much experience with that 
during the Shipping Board days. 

Mr. Anruso. Do you see any definite reason for not having the 
member there when you take a vote? Is there any reason? 

Mr. Cocke. I would personally have no objection but I think that 
you would go far afield and you would have these foreign countries 
wanting their representatives to sit in, too. 

Mr. Anrvuso. Now, I gather that the purpose of the conference and 
the obtaining of subsidies is to permit you to allow for replacement 
of ships, to set aside money for replacement of ships and rebuilding, 
is that correct ? 

Mr. Cocke. Yes, sir. 
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» Mre Awreso: Of course, an independent who does not get the subsidy 
is in-no position to make improvements on his business,.js he / 

Mr. Cocke. Well, I think if he came into the conference and had 
stability of rates rather than cut rates, he would be able to build up 
morethan he has today. 3. . 

Mr. Anruso. Do you regard your position, setting aside. of -profit 
for new shipbuilding and replacement, as analogous to defense econ- 
tractors witht the Government who set aside a part of their profits: for 
research? ©... 

Mr. Cocke. I think so. 

Mr. Anrvuso. That is all. 
| Mr. Garmatz. Mr. Mailliard.: ; 

-Mr..Maruiarp. Mr. Chairman. 

Mr. Cocke, getting over to your legislative recommendations on 
pages 32 and .33, I think your first three points are quite clear but, 
when you get down to four and five, it seems to me that.1f you followed 
out the ideas you have expressed there that we would be subjecting this 
whole system to criticism all over again because you want to leave it 
pretty wide open. : 
. I wanted to.see what you think of at. least two points that might 
go in there; one, that the contract system would be permitted only if 
all qualified operators were promptly admitted to the conference. 

. Mr. Cocker. Yes. 

‘Mr. Mamtuiarp. And then, on the desire you express to make effec- 
tive a contract system without prior approval by the Federal Maritime 
Board, again would you not think that it would be desirable to have a 
time lag: between the time that would be submitted to the Board and 
the time it would become effective just to give the Board time to take 
a look at it before it would go into effect ? 

Mr. Cocks, We naturally would like to have-some freedom. -I do 
not think that that would be too serious a matter to get over. 

Mr. Matturiarp. It does seem to me that when you come up with your 
more detailed legislative proposals, it would be wise to recognize the 
committee’s responsibility to satisfy the public and everyone else 
that:we are giving full protection. 

Mr. Cocke. I think there is considerable merit in that, Mr. Mailliard; 
and the matter of legislation has not received too much attention or 
too serious consideration by us. Weare going to delve into-that, and 
your comments, which I think are very: good, will certainly be giver 
every consideration. I think those points are exceptionally good. 

We.do want, too, a system that.is going to be fair to the public, 
to the shippers, because they are the ones that we want to satisfy. 

Mr. Garmatz. Mr. Downing. 

Mr. Downina. Thank you, sir. * - 

Mr. Cocke, for purposes of the record, would you briefly describe 
the table of organization of a typical conference? In other words, 
how: are,the individual member lines represented: on your typical 
committees ? any ‘ 
- Mr. Cocke. Yes, sir. I think a typical conference in the gulf, and 
I will give that because, while I have experiences with conferences in 
New: ,York and the Pacific, I am more familiar with the gulf, the 
Gulf/French, Atlantic, Hamburg Range Conference is a conference 
operating from the trans-Atlantic to Germany. The ports are usually 
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named in the agreement, named in the tariff. Where new ports come 
into the picture, those ports are considered as base ports or if it is a 
transshipment proposition some consideration might be given to the 
ports of transshipment. 

The membership is composed of the French Line, operating French- 
flag ships; the Deppe Line, operating Belgian-flag ships; to Holland, 
the Holland flag is represented by the Holland American Line; to 
Germany we have three lines, North German Lloyd, Hamburg Ameri- 
ean Line, and Ozean Stinnes; and we have the Swedish American 
Line, and we have the Willison Line, a Norwegian line. The Ameri- 

van lines are States Marine, Bloomfield, and Lykes. The vote is by 
majority. We havea cotton committee, of which I am the chairman, 
to consider cotton matters with the cotton shippers. We have a lum- 
ber committee, of which I happen to the be the chairman. We have 
a carbon-black committee, of which I am vice chairman, and special 
committees from time to time are set up to consider problems as they 
arise. 

In addition to that, any shipper or group of shippers is free to call 
or Asan before the conference whenever he so desires. 

Mr. Downtne. Is every individual member represented in the 
conference ? 

Mr. Cocke. Yes. Every individual member is, as a general rule, 
represented. We, as far as Lykes are concerned, consider conferences 
very important. When I am in town I always personally attend 
with the traffic manager or my assistant for that particular trade. 
Most of the lines send executives. Some do not and we have asked 
these lines that do not from time.to time to please do it because we 
consider matters so important that we do think that the membership 
should be of the executive type. 

Mr. Downtne. Each member has equal voting privileges? 

Mr. Cocks. Each member has an equal voting privilege. 

Mr. Downrna. I believe you stated yesterday that the forei ion lines 
did not unduly control the conference ? 

Mr. Cocke. No; you have a lot of individualistic spirit among them. 
The Germans many times do not see eye to eye with the Dutch. The 
Dutch do not see eye to eye with the Belgians, and the Swedes and 
Norwegians do not see eye to eve with some of them. Sometimes we 
do not see eye to eye with them. 

I do not think there is any ganging-up-ism, so to speak. I have not 
experienced that. I think the influence of American lines has its 
effect. Of course, we cannot agree on everything. The nationalistic 
spirit will come up on certain things but, generally speaking, I think 
our colleagues have been fair. When we do not agree with them we 
tell themso. Weare very close. When I say “close,” I mean we have 
contact with the principals of foreign lines, the principals of Ameri- 
can lines, and we do not hesitate to call a spade a spade. 

Mr. Down1ne. Would it be wise or not wise to have shipper repre- 
sentation in your conference ? 

Mr. Cocke. I, frankly, do not think that would work, Mr. Down- 
ing. You talk about so many various commodities that you might 
talk before a particular shipper about his commodity and it would be 
all right, but generally ipeahion I do not think they would want to 
sit in conferences. I have never heard any of them say that. They 
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do generally want to have a voice in the making of the rates and there, 
I think, they are right. I think that any conference that does not do 
that is all wrong and should be corrected. 

Mr. Downrne. I have heard some shippers say that they did want 
representation in the ratesetting of conferences. I do not know how 
that could be brought about. 

te Cocke. Well, I think that is the exception rather than the 
rule. 

Mr. Downtne. All right. Now, what about coordination between 
the various conferences? Do you coordinate with any other con- 
ference? 

Mr. Cocxn. I would not say that we coordinate. I think we co- 
operate to the extent that our chairman and the chairman of the 
North Atlantic Conference discuss matters from time to time. If I 
have a problem and it is involved in the North Atlantic or the South 
Atlantic, I have no hesitancy in calling Mr. Wierda of the U.S. Lines 
or Mr. Maas of the Holland American Lines. We work out things 
very well, I think. We do not have any specific agreement between 
conferences but we do discuss matters. 

Mr. Downrnea. You do not have an association of conferences ? 

Mr. Cocke. No, sir. We have what we call in the gulf the Gulf 
Associated Freight Conferences, but that is only for the handling of 
personnel and conference expense setups but they have no relation- 
ship. 

Mr. Downtne. The reason I asked is that Mr. Crinkley several 
days ago testified that the freight rate from Europe to Hong Kong 
was much less than the freight rate from the United States to Hong 
Kong. There would not be any chance of coordinating the rates with 
that conference, would there ? 

Mr. Cocker. We have done that on numerous occasions, Mr. Down- 
ing; talked to prominent members of those conferences in an endeavor 
to have them adjust certain things. There are a number of mem- 
bers of those conferences who are members of our conferences. From 
time to time we talk it over with them, but I do not think as a general 
proposition that we could effect a definite setup. 

Mr. Downina. It would certainly be nice if you could. 

Mr. Cocke. Yes, it certainly would be. 

Mr. Downina. Do you think that some association of these various 
conferences could be arranged to discuss disparity of rates? 

Mr. Cocke. It is always possible, but I frankly think it would be 
a very, very difficult job indeed. 

Mr. Downing. I have one final question which you do not have to 
answer if you do not want to. 

Why, in your opinion, will not Isbrandtsen join a conference ? 

Mr. Cocke. I think Mr. Isbrandtsen wants a fair advantage. I 
put it “fair,” but I do mean they want an advantage. 

Mr. Downtne. Do you think he secretly likes the conference setup ? 

Mr. Cocke. I think so. As I said, I think Mr. Isbrandtsen or any 
of the other independents by some of their operations and their rates 
and manipulations are doing fairly well. 

It only hurts them when we meet their competition and we rarely 
ever, Mr. Downing, cut below their rates. We meet their rates and 
then they go below us and that is when the thing starts. We have 
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consistently not attempted to start a rate war but to meet their rates. 
Sometimes it certainly gets you down and you feel like cutting a lot 
of the rates, but we do not do it. 

Mr. Downtina. Thank you. 

Mr. Garmarz. I would like to ask the gentleman one question, if 
I may. 

Mr. Zelenko spoke about the little fellow. I was wondering how 
we could make some comparison in the number of ships that are 
operated by the committee that you represent. 

Mr. Cocks. How many ships? 

Mr. Garmatz. Yes. 

Mr. Cocke, could you make the comparison between the number 
of ships of the people you represent and the number of ships that 
Isbrandtsen operates ? 

Mr. Cocke. I will cite the gulf. Isbrandtsen does not operate out 
of the gulf. Vinke is having three sailings a month to the Continent. 

Mr. Garmatz. How many ships does Isbrandtsen own or operate ? 

Mr. Cocke. I think Mr. Crinkley made that observation the other 
day but, frankly, I do not recall the number. I believe he said some- 
thing like 14. Then he said he had seven Liberty tramps, I believe. 

Mr. Garmatz. How many ships are operated by the committee 
that you represent, roughly ? 

Mr. Cocke. I would say probably 300, maybe 350. 

Mr. Garmatz. I am trying to find out who the small fellow was in 
this deal. 

Mr. Cocke. Sir? 

Mr. Garmarz. Mr. Glenn. 

Mr. Guenn. Mr. Cocke, I want to compliment you on the very fine 
prepared statement which you submitted and to remark that I can 
see that you had the guidance of very fine counsel in its preparation. 

Mr. Cocks. Thank you, indeed. 

Mr. GLENN. On these contracts which are so-called conference con- 
tracts, are they entered into between the conference and the shipper 
or the individual members of the conference and the shipper? 

Mr. Cocke. They are entered into by the conference for account of 
the individual shippers for the individual shipping lines. 

Mr. Gienn. Then does the shipper still have the prerogative of 
choosing his own carrier ? 

Mr. Cocker. Yes, sir. He does. The members of the conference 
in each contract are listed below. If they are added to, then each 
shipper is notified individually. The other day when Waterman be- 
came a member of the Gulf/Mediterranean Conference a circular was 
sent the day of his admission out to every contract signer that Mr. 
Waterman, the Waterman Steamship Corp. had been elected a mem- 
ber of the conference and the shippers were free to use Waterman 
Steamship Corp. from that day on. 

Mr. GLENN. I see that you have a form contract there. Does each 
conference have a separate form that they use originally in entering 
into contracts with dicts! 


Mr. Cocke. Yes, sir. We have, for example, a general-cargo con- 
tract. We have a special contract for the type of people and, as 
I said before, Mr. Glenn, if there is any reason for shippers wantin 


mi needing a special contract we will sit down and work it out wi 
them. 
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’ Mr. Grenn. Does the conference maintain conference offices? 

Mr. Cocke. The gulf conferences have their offices in New Orleans, 

Mr. Guenn. How about the other conferences? Do they maintain 
offices ? 

Mr. Cocxr. The South Atlantic Conference maintains its head- 

uarters in Savannah. The Far East Conference, the North Atlantic 
Continental Conference, the North Atlantic/South African Confer- 
ence, and numerous North Atlantic conferences maintain their offices 
in New York. <A number of Pacific coast conferences maintain their 
offices in San Francisco. 

Mr. Gutenn. Do they maintain staffs that watch the fulfillment of 
the terms of the contracts? 

Mr. Cocke. Yes, sir; they do. Most of the conferences have chair- 
men and assistant chairmen and quite a large staff. 

Mr. Guenn. I wonder if you could submit to the committee at your 
convenience a list of the offices of all the conferences and where they 
are located. 

Mr. Cocker. I would be very glad to do that. 

Mr. Guirnn. I hav e one other thing. I believe Justice, in its state- 
ment in the appendixes, gave us a list of the independents who were 
serving the various conferences and showed that in some cases there 
are American independents and in others foreign independents. I 
notice that there are only a few instances where there are two Ameri- 
can independents and in others only one American independent. 
Now, we know that one of those independent lines is Isbrandtsen, 
Do you know the name of the other line ? 

Mr. Cocker. Well, I think my recollection is that possibly American 
President Line, I heard was not a member of a certain conference. 

Mr. GLENN. I also ask that you submit to the committee a list of 
the names and the flags of the independent foreign operators. 

Mr. Cocke. As we term them, nonconference lines. We would be 
glad to. 

(Letter covering above questions follows :) 

AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE STUDIES, 
Washington, D.C., April 15, 1959. 
Hon. Mitton W. GLENN, 


Special Subcommittee on Steamship Conferences, Committee on Merchant Ma- 
rine and Fisheries, House of Representatives, Washington, D.C. 

DEAR Mr. GLENN: During my testimony before your Subcommittee on Steam- 
ship Conferences on March 25, 1959, at pages 736-737 of the transcript, you 
asked me to furnish the addresses of the conference offices and the names and 
flags of the foreign-flag nonconference lines competing directly with the confer- 
ences serving U.S. ports. 

The names and addresses of all conferences serving U.S. ports are set forth 
in the enclosed booklet, entitled “Approved Steamship Conference and Related 
Agreements,” published by the Regulation Office of the Federal Maritime Board 
on November 28, 1958. The names and addresses of the nine conferences which 
are ex officio members of the American Steamship Committee on Conference 
Studies are set forth on pages 3 and 4 of exhibit 1 of my prepared statement 
which I delivered to your subcommittee on March 24, 1959. 

A list of the nonconference foreign-flag lines serving U.S. ports in competi- 
tion with conference lines is being compiled and will be submtted to you and 
your subcommittee as soon as it is completed. 

Permit me to take this opportunity to correct what I said at page 736 of the 
transcript. There, in answer to a question you asked, I replied: 

“Well, I think my recollection is that possibly American President Lines * * * 
was not a member of a certain conference.” 
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Actually, I was mistaken. I was under the impression that American Presi- 
dent Lines, Ltd., was not a member of the Pacific Coast-European Conference. 
However, the fact is that American President Lines, Ltd., is an associate mem- 
per of that conference (see agreement No. 5200, pps. 48-49 of the enclosed 
pooklet), and does not operate nonconference in any trade. 

I respectfully request that this letter be made a part of your official tran- 
script. 

Sincerely yours, 
A. C. Cocke, Chairman, 

(The booklet mentioned in the second paragraph will be found in 
committee files.) 

Mr. Garmatz. Mr. Casey. 

Mr. Casgry. Mr. Cocke, on the international operation of the con- 
ference, as I understand, with the exception of the pool that you 
have mentioned there is no sharing of profits; is that correct? 

Mr. Cocke. No. 

Mr. Casey. And there is no sharing of cargo? In other words, each 
member of the conference, each line goes out and solicits cargo. 

Mr. Cockxr. Each member of the conference tries to get as much 
cargo as he possibly can. 

Mr. Casey. And the shipper can choose the line he wants to ship 
on ¢ 

Mr. Cocke. He certainly can. 

Mr. Casey. The only time that he has no choice is when he is in a 
hurry to ship and has to ship on one of the conference lines that is 
available ? 

Mr. Cocke. That is correct. 

Mr. Casry. The only time he can deviate from that contract is 
when he is ready to ship and you, the conference members, do not 
have a ship available ? 

Mr. Cockr. That is correct. That happens very, very rarely. 

Mr. Casry. What exception is there within the conference itself? 
Do any of the conference lines have the right to charter cargo? 

Mr. Cocker. No, sir. 

Mr. Casry. They are restricted from doing that ? 

Mr. Cocks. They are restricted on general commodities. Of course, 
where you open rates, then it is open. 

Mr. Casry. What is this open-rate proposition now ? 

Mr. Cocker. Well, open rates generally are on commodities such as 
bulk grain, phosphate sulfur, or any cargo that is shipped, in you 
might say, full cargoes. The grain rates are controlled generally by 
the tramp market and we have never, except in rare instances, 
attempted to control bulk-cargo rates. 

Mr. Casry. In that instance, then, the conference members are 
truly competitors; is that correct ? 

Mr. Cockr. That is right. 

Mr. Casry. That is why you have the open rates on those. That 
is where you have a full-load cargo of a bulk commodity such as 
grain ? 

Mr. Cocker. That is right. The general tendency of grain is to go 
into full cargo supplemented by parcels. 

Mr. Casry. How many American lines are nonsubsidized? Do 
you know? 

Mr. Cocker. I have not got the list before me but the majority 
of American lines are subsidized. 
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You take, for example, one trade. The Gulf-Continental trade, 
two of the three lines are subsidized and the third line has applied 
for subsidy. The fourth line has applied for subsidy. I would Hike 
to make one correction. In that Gulf/French Atlantic Range Con- 
ference I overlooked stating that Waterman Steamship Line is an 
American line in it. Waterman has applied for subsidy also. 

Mr. Casey. Mr. Crinkley made a statement the other day that they 
had about reached the point where they could not operate without 
a subsidy because the bargain ships that they purchased are wearing 
out and, if they stay in operation, they are going to have to have 
a subsidy and as a result it would probably be that all American 
lines would have to have a subsidy in order to stay in operation. 

Mr. Cocker. I think so. Of course, I would like to comment right 
there, Mr. Casey, that a number of these so-called independent lines 
have operated for a long number of years, and during crises and right 
after the war they nae a lot of money and had foreign affiliations, 
Now they see that they cannot operate and they are coming in, but 
these lines caused us, the regular lines, and the lines that were hewing 
to the line, many a headache by their cut-rate practices and by their 
foreign affiliations who were not members of the conference. 

Mr. Casey. In other words, the thing that has been keeping them 
going has been, one, the bargain ships, and then the shortage of ships 
that caused them to be able to really make hay while the sun was 
shining, so to speak ? 

Mr. Cocker. That is correct, in my opinion, sir. 

Mr. Casey. Now, I noticed in your statement that during the 
Korean crisis that you did not increase your rates specifically. I 
think you said it was about 15 percent. 

Mr. Cocker. We chartered 19 ships during Korea and we chartered 
10 ships during Suez. 

Mr. Casey. How was your rate structure then? Did you take ad- 
vantage of that shortage of ships? 

Mr. Cocker. No, sir. We did not take advantage. We put those 
chartered ships on the berth and carried the general commerce the 
same as we did before Korea. We profited very little by it. We did 
not take the better-paying cargo which was bulk cargo at that time, 
but we struck to the general trade and the result is on those ships, be- 
tween Korea and Suez, we lost $106,000. 

Mr. Casry. Was that a matter of policy or was that due to the fact 
that you are more regulated by the Based on your rates, and so forth, 
than independents ? 

Mr. Cocker. As far as our company is concerned, it was done as a 
matter of policy of ourcompany. We had pleas from a large number 
of shippers that they could not get space and they needed space. We 
had given our word of honor, not only we but the other members, to 
a large group of shippers and other shippers that we would protect 
them and that is the only reason we chartered those ships. We also, 
as I said before, chartered a number of our ships to the military for 
the needs of the Korean war. but you can go through our records and 
you will not find any large quantities of bulk cargoes at high rates but 
the general run of cargo that was offering and that same thing is 
applicable to the other regular lines. 
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Mr. Casey. Well, with reference to any line that is subsidized, of 
course, — made the recommendation that they should not do any- 
thing that was detrimental to American shipping if they were 
subsidized ? 

Mr. Cocke. That is right, and also there has been so much talk about 
the foreign lines controlling the conferences and not doing the right 
thing. I want to state that I know of several of our foreign colleagues 
that also chartered vessels at very high costs and lost money in the 
operation to protect the trades. 

The foreign lines, at certain times, deserve some credit, with all of 
the defamatory remarks that have been made about them. 

Mr. Casey. Do you think that the Maritime Board should have 
absolute ratemaking powers ? 

Mr. Cocke. No, sir. I do not. I think if we did it over here, we 
would certainly have retaliation in other countries. I do not think it 
would work. 

Mr. Casey. Well now, with reference to these differentials in the 
rates from the United States to Hong Kong and Europe to Hong 
Kong, where there seemed to be quite a differential there and all sub- 
sidized ships are supposed to be on equal footing with the foreign 
ships except for the costs in handling, the difference of it being 
cheaper to load in foreign ports than here, do you think that that 
would bear consideration of absolute ratemaking powers of the Board ? 

Mr. Cocke. I do not think so. Mr. Casey, I would like to call 
your attention to the fact that the operating subsidy given to Lykes 
or any American line is based on the competition in our trades. For 
example, if we are operating, say, to the continent, it may be based on 
the German flag. We get the subsidy based on the operation between 
our trades and I do not think the Maritime Board would go further 
- and base it on lines operating from Europe to Hong Kong. 

Mr. Casry. I have one last question. Does the Board have any 
approval over your labor contracts with the seamen’s union, or do 
they sit in on any negotiations of that sort? 

Mr. Cocke. I am not a labor man but I would say they may have 
an observer in on this and may make certain recommendations to the 
line but the labor negotiations are handled by the lines themselves. 

Mr. Casey. In view of the fact that taxpayers are picking up the 
check on the difference on this thing, do you think that they should 
sit in on these negotiations ? 

Mr. Cocke. I, frankly, am not as familiar as I should be with the 
labor situation so that, if you do not mind, Mr. Casey, I would prefer 
not to answer that question. 

Mr. Garmatz. Mr. Johnson. 

Mr. Jonnson. Mr. Chairman, there is only one point that I would 
want to pursue because of the lateness of the hour. 

Mr. Cocke, you have set forth in the memorandum the necessity 
for the steamship conferences. I think you made a very strong case 
because of the intense competition ; is that correct? 

Mr. Cocke. Yes, sir. 

Mr. Jounson. I presume that the conference is to protect the mem- 
bers of that conference; is that not correct ? 

Mr. Cocke. To protect the members of the conference as well] as 
protect the shippers. 
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Mr. Jounson. Would you not say that the first interest is to pro- 
tect the members of the conference? 

Mr. Cocke. As members of the conference, yes, but I think it be- 
hooves us to also do everything we can to protect the shipper because 
he is our customer. 

Mr. Jounson. And when you say “members,” you mean all mem- 
bers of each conference ? 

Mr. Cocke. That is right. 

Mr. Jounson. What disturbs me is that we have, I believe, testi- 
mony about 63 conferences now using the conference dual-rate system ; 
is that correct ? 

Mr. Cocke. That is right. 

Mr. Jounson. And of that group I believe there is only one which 
has an American-flag member. 

Mr. Cocker. That is the Pacific/ European Conference. 

Mr. Jounson. In fact, I believe that there are 16 which have no 
American members at all on the conference. 

Mr. Cocker. Well, it is quite possible. I would have to check on 
that, Mr. Johnson. It is quite possible in trades where there are no 
American-flag operators. I know from my Shipping Board days that 
many efforts were made to have American-flag vessels operate from 
the Pacific coast to Europe. Since I was a boy I have always looked 
upon the Pacific coast as a service to various oriental countries. I do 
know that the Shipping Board in the many meetings I attended did 
try to get services operated but in those days, as it is to a certain ex- 
tent now, it was a one-way service and the American lines just could 
not make the grade on that nationalistic spirit. 

Mr. Jounson. Take one of the conferences. I believe there are 23 
foreign-flag and only one American-flag line. 

Mr. Cocke. That is right. 

Mr. Jounson. In that conference, if they had similar equipment 
and identical rates, I ask you how can our American ships, the mer- 
chant marine, ever expect to improve their tonnage or carriage on 
that particular route ? 

Mr. Cocke. Well, that is the service that I have been talking about, 
that since 1919 when the American merchant marine came into exis- 
tence it does seem that American lines would not operate or did not 
operate in that service. 

Mr. Jounson. But do you feel that there would ever be a possible 
chance of an American-flag ship joining that conference and compet- 
ing with the foreign members ? 

Mr. Cocke. It must be a very difficult trade to operate in because 
very seldom have the independent American lines operated in that 
trade. As far as we are concerned, we have never given any thought 
to it, to speak of, because we are strictly operators of the gulf and 
South Atlantic, but I do know that during the Shipping Board days, 
there were efforts made by the Shipping Board to inaugurate services 
but apparently they were not successful in doing it. 

Mr. Jownson. My final question is that you speak of holding the 
umbrella for the benefit of the independent. You do not feel that 
under the conference system, particularly where we have a tie-in 
contract, that we are holding any umbrella for the foreign-flag ships? 

Mr. Cocke. No; I do not. We have equal rights with them and, 
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as I said, I think the seas are open and as long as they maintain 
services and maintain rates they have to be looked upon. 

Mr. Jounson. I have one final question. I notice that you state 
that you will have future legislative proposals for us; is that ‘true! 

Mr. Cocks. Yes; we will. . 

Mr. Jounson. When can we expect those ? 

Mr. Cocke. I think that we are going to start working on that 
very promptly. -I think by the time these hearings are over ‘we 
certainly should. be in position. to give our recommendations to the 
committee. 

Mr. JouHnson. I have no further questions. 

The CuairmMan. For the time being, this will conclude the hearings 
here in Washington. 

The next hearings will be on April 7, 8, and 9, at 45 Broadway, 
New York. The hearings there will be 2 hours in the morning and 
2 hours in the afternoon. 

Mr. Cocke. Mr. Chairman, could I have a few words, please, sir? 

The CuHatrMan. Yes, sir. 

Mr. Cocker. I want to thank you for the opportunity of present- 
ing the views of this committee. My statement, as I told you, was 
on the long side which I am sorry for. Before leaving the witness 
stand, however, I should appreciate your permission to state very 
briefly some final thoughts on the matter, which I thought of over- 
night, and it will only take about 2 minutes, 

The CuarrMan. That is all right. 

Mr. Cocker. Thank you. It has not been my purpose here to tell 
your committee that conferences are free of faults. Admittedly they 
are not perfect, but the problem is not how to devise more regulation 
and control of conferences but for Congress to decide whether this 
Nation wants rate cutting in foreign commerce as advocated by 
Isbrandtsen and others, or rate uniformity as advocated by our com- 
mittee. It is not possible, in our opinion, to have both. 

With the tremendous financial commitments that most of us have 
undertaken, you cannot expect us permanently to hold up a fixed, 
uniform rate structure among ourselves and our foreign-flag col- 
leagues if the effect is simply going to be that we sacrifice our cus- 
tomers to self-styled “independents,” using our conference rates as 
an umbrella over their rate-cutting methods of competition. 

Naturally, we would all like to “quote profitably lower rates” 
as Isbrandtsen claims it has a right to do. But if we all should 
insist on that right, the inevitable result will be open-rate competi- 
tion, which no line, including Isbrandtsen, can stand for very long. 

In the final analysis, it is up to Congress to decide whether uniform 
rates are desirable or not. The conferences provide uniform rates, 
not Isbrandtsen and others who practice rate cutting. We think 
that uniform rates are desirable and, in fact essential, to promote 
prosperous foreign trade. If the Congress does not agree, then the 
answer must be to do away with the conferences. If you do agree, 
then the answer is to give the conferences the means of keeping their 
customers from patronizing cut-rate operators. This is what our 
committee seeks in these hearings. 


I thank you and the members of your committee very much. 
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The CuHarrman. Thank you very much. 

We appreciate your patience with the committee. 

There were two other witnesses scheduled for today, Mr. Wietda 
and Mr. Lapham. The staff will discuss the situation with these 
two gentlemen and try to arrange to have them at some later meeting 
of the committee. 

The committee will adjourn until the New York hearing. 

(Whereupon, at 12:05 p.m., the committee adjourned, to reconvene 
at 45 Broadway, New York, N.Y., on April 7, 1959.) 
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